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Current Lopics. 


The Supreme Court of the United States, | 


on March fourteenth, handed down the long- 


| 





expected decision in the so-called Merger) 
case, involving the merger of the Northern) 


Pacific and the Great Northern Railroad 
Companies into the Northern Securities Com- 
pany. The full text of the majority opinion, 
together with the concurring opinion of Mr. 
Justice Brewer, who found himself unable to 
assent to all that was said in the prevailing 
opinion, but reached a similar conclusion 
through somewhat different reasoning, are 
given in other parts of this issue of THE 
ALBANY Law JouRNAL. The great import- 
ance of the case and the widespread interest 
therein fully justify the surrender of the 
necessary space for its publication in full. It 
is regarded as in some respects unfortunate 
that the decision was reached only by the 
narrowest possible margin, the alignment of 
the justices being five to four. Justices Har- 
lan, Brewer, Brown, McKenna and Day 
formed the majority, while Chief Justice Ful- 
ler and Justices Holmes, White and Peckham 
dissented. The narrowness of the govern- 
ment’s victory is further accentuated by the 
action of Justice Brewer, already referred to. 
The majority opinion, written by Mr. Justice 
Harlan, proceeds on the theory that congress 
has a right, under the Constitution, to control 
interstate commerce, no matter how con- 
ducted, and finds that the Northern Securities 
Company constitutes such restraint of inter- 
state commerce as violates the Anti-Trust 
Act, its original purpose being to prevent 
Vout. LXVI.—No. 4. 











anies. The mere existence of such a com- 


ie. he holds, constitutes a menace to the 
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|freedom of commerce which the public is 


entitled to have protected, and that the Anti- 
Trust Act is not limited in its application to _ 
unreasonable restraints on trade, but applies 
to all restraints, reasonable or unreasonable. 
This is certainly going about as far as it was 
possible to go. If it is in some respects a 
startling enunciation, equally so is the lan- 
guage of Mr. Justice White, who wrote the 
dissenting opinion, in which he declares that 
the principles laid down in the majority 
opinion are “ destructive of government, de- 
structive of human liberty, and destructive of 
every principle upon which organized society 
depends.” It can hardly be disputed, we 
think, that under the so-called Anti-Trust 
Law of 1900, rigorously applied and enforced, 
ancient rights hitherto held to be incontest- 
able, are abridged, industrial tendencies that 
promote the increase of national wealth are 
checked, and business thrown into inextricable 
confusion. But we have the comforting assur- 
ance from the administration, through its 
chief legal officer, the attorney-general, that 
there is no intention to “run amuck” among 
the great corporations of the country. In 
other words, the government having settled 
the interpretation of the Anti-Trust Act 
through this great test case, will wink at its’ 
continued violation. However inconsistent 
this attitude may be, it is exceedingly politic 
as well as fortunate, for it has been estimated 
by competent authority that eighty-five per 
cent of the railroad mileage of the country is 
controlled by railroad systems operating in 
violation of the law as it has now been de- 
clared and sustained by the Supreme Court. 
The only remedy for this anomalous and dis- 
quieting condition of affairs would seem to 
be an amendment of the Anti-Trust Act, 
which was passed primarily to meet a partisan 
emergency in a difficult campaign in which 
Democrats were making party capital by 
attacks upon the trusts, so as t, make it apply 
only to unreasonable vesneelate of trade. But 
again, “partisan emergencies” may block 
this obviously wise and reasonable course. 
The full text of the minority opinions 
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written by Mr. Justices White and Holmes,| continue his labors on 1 the “bench. He will 
will be given in the next issue of THE ALBANY | probably retire before the meeting of the next 
Law JourNAL. For the privilege of publish- | session of congress. It is currently reported 
ing them, as well as the prevailing opinions, | that Secretary Taft will secure one of the 
the Journal is indebted to the courtesy of | vacancies on the bench in case any shall occur 
Clerk James H. McKenney, of the United! while President Roosevelt occupies the White 
States Supreme Court. | House. It seems altogether likely that he will 
ee made chief justice upon the retirement of 


Justice Fuller, although Ohio already has one 
It is understood in judicial and legal circles} associate justice —Day —on the bench. 


that a change in the personnel of the Supreme) 
Court of the United States is impending| 
which may give President Roosevelt an op-| The reliability of evidence furnished by 
portunity to appoint three members of that| bloodhounds in trailing an escaped criminal 
body before the meeting of the next congress.| is very interestingly discussed in a recent 
The members of the august tribunal who} opinion of the Supreme Court of Nebraska, 
contemplate early retirement are said to be) in the case of Brott v. State (97 Northwestern 
Justices Fuller, Harlan and Brown. The first Reporter, 593). The plaintiff had been con- 
named, who is now chief justice of the court,| victed of burglary, and appealed on the 
is entitled to retirement on full pay on account| ground that evidence had been admitted 
of age, being over seventy and also having| showing the conduct of bloodhounds which 
served more than ten years on the bench.| had been placed on the trail of the fugitive. 
Although physically and mentally in excellent} The Supreme Court reverses the case because 
condition, he has been greatly worried on| of the admission of this evidence. The court 
account of illness in his family, and so has) says, in substance, that the bloodhound has 
been tempted to take advantage of the law|a great reputation for sagacity, and there is 
governing retirement and leave the arduous} a prevalent belief that in the pursuit and dis- 
duties of his high position to a younger man.| covery of criminals he is practically infallible. 
He was appointed by a Democratic president,| This is a delusion which abundant experience 
and therefore may possibly not retire until| has failed to dissipate. The sleuth-hound of 
after the coming presidential election. It is} fiction is a marvelous dog, but we find nothing 
understood that in any event he will retire on| quite like him in real life. In the present case 
the 4th of March, 1905. Justice Harlan will| the dog was not put upon the trail until twelve 
have served twenty-four years on the bench! hours after the burglar had left. The situa- 
on the tenth of next December. He will be| tion which the dog had to deal with was an 
seventy-one years old on the first of June| exceptionally difficult one, owing to the fact 
next, and is-therefore entitled to retirement} that the trail had been crossed and recrossed 
with full pay. His health is far from good,! by many people, and the sun had been shining 
and he is beginning to show his age more on it steadily for hours. The bloodhound is 
than any other member of the bench. With endowed with a remarkably keen scent. He 
the rendering of the opinion of the court in has great ability for differentiating smells. 
the Northern Securities case, he is in a posi-- His method of trailing is simple and well 
tion to retire with distinction. He was ap-| understood. Particles of waste matter given 
pointed by a Republican president. Justice off by a particular individual fall. to the 
Brown, although only sixty-eight, has been| ground, and while undergoing chemical 
on the bench since January 5, 1901, and is thus} change come in contact with the olfactory 
entitled to retirement. He is just recovering | nerves of the dog and produce an impression 
from trouble of the eyes, which at one time| which he is able to recognize. 














A man may 


threatened to end in total blindness. Al-| be easily trailed in the woods or in the coun- 
though otherwise in good physical condition, | try for a short time, but in the city the trailing 
he will never be able to use his eyes as of old,| is more difficult, and often impossible. Diffi- 
and hence does not feel that he can safely! culties do not deter the bloodhound. He al- 
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ways follows some scent, and he always goes | 
somewhere. Undoubtedly nice and delicate | 
questions are time and again presented to him 
for decision, but the considerations that} 
induce him in a particular case to adopt one} 
conclusion rather than another cannot be| 
presented to the jury. They cannot know| 
whether the reasons on which he acted were 
good or bad, nor whether his faith in the 
identity of the scent which he has followed | 
is strong or weak. Apparently, because of the | 
lack of opportunity to cross-examine a blood- 
hound as to the reasons which govern him in 
making his decisions, the court holds that the | 
evidence must be rejected. | 

The New York Court of Appeals has de-| 
clined to pass upon the question whether it is | 
a reasonable regulation for a school board to| 
provide that when a female principal or school 
teacher marries, her position thereupon be-| 
comes vacant, but holds, in the case of Kate 
M. Murphy against Superintendent William 
H. Maxwell, of the New York city schools, 
that a regulation of that character is in con- 
flict with the charter of the city providing 
for the removal of members of the educational 
and teaching staff after a trial upon charges. 
It also decides that a rule of that character | 
cannot vacate the position of women princi- 
pals and teachers without the taking of affirm- 
ative action by the board of education or the 
borough school board, as prescribed by the 
New York charter for removals. The court 
reverses the Appellate Division and sustains 
Supreme Court Justice Cochrane at special 
term. The opinion of the Court of Appeals 
was written by Judge Cullen. Kate M. 
Murphy, the petitioner, was a teacher in pub- 
lic school No. 30 in Brooklyn. She married 
on January 21, 1902, and since February, 
1902, has been unable to draw any salary by 
reason of the application of the regulation of 
the school board, which the court now holds 
to be ineffective as an instrument to oust her 
from her position. 

a 


That defamatory matter in a pleading refers to a 
stranger to the record is held, in Crockett v. Mc- 
Lanahan ([Tenn.], 61 L. R. A. 914), not to deprive 
it of its absolute privilege, if it is pertinent and rela- 
tive to the issue. 
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NATURAL-BORN CITIZEN OF THE 
UNITED STATES. 


ELIGIBILITY FOR THE OFFICE OF PRESIDENT. 


¥ 


By ALEXANDER Porter Morse. 


As a wide-spread interest attaches to the discus- 
sion of the meaning and scope of the constitutional 
provision in respect to eligibility for the office of 
president of the United States, I submit some views 
in this relation which may be opportune. 

The question is often asked: Are children of citi- 
zens of the United States born at sea or in foreign 
territory, other than the offspring of American 
ambassadors or ministers plenipotentiary, natural- 
born citizens of the United States, within the pur- 
view of the constitutional provision? After some 
consideration of the history of the times, of the rela- 
tion of the provision to the subject-matter and of 
the acts of congress relating to citizenship, it seems 
clear to the undersigned that such persons are 
natural-born, that is, citizens by origin; and that, if 
otherwise qualified, they are eligible to the office of 
president. In respect to the citizenship of children 
of American parentage, wherever born, the principle 
of jus sanguinis seems to be the American principle; 
that is to say, the law of hereditary, rather than ter- 
ritorial allegiance, is recognized, which is modern. as 
distinguished from the ancient, and at one time, 
common-law principle of jus soli. If the provision 
was as sometimes inaccurately cited, namely, that 
the president must be “a native-born citizen,” there 
might be no question as to its meaning. But the 
framers generally used precise language; and the 
etymology actually employed makes the meaning 
definite. Its correspondent in English law, “ natural- 
born subject,” appears in constitutional history and 
parliamentary enactments; and there it includes all 
children born out of the king’s allegiance whose 
fathers were natural-born subjects; and the children 
of such children (i. e., children whose grandfathers 
by the father’s side were natural-born subjects), 
though their mothers were aliens, are now deemed 
to be natural-born subjects themselves to all in- 
tents and purposes, unless their said ancestors were 
attainted or banished beyond sea for high treason, 
or were at the birth of such children in the service 
of a prince at enmity with Great Britain. 

At the time of the adoption of the Constitution, 
was anticipated and provisions for 
naturalization would immediately follow the estab- 
lishment of the government. Those resident in the 
United States at the time the Constitution was 
adopted were made citizens. Thereafter the presi- 
dent must be taken from the natural-born citizens. 
If it was intended that anybody who was a citizen 
by birth should be eligible, it would only have been 
necessary to say, “no person, except a native-born 
citizen;” but the framers thought it wise, in view 
of the probable influx of European immigration, to 
provide that the president should at least be the 
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child of citizens owing allegiance to the United 
States at the time of his birth. It may be observed 
in passing that the current phrase “ native-born citi- 
zen” is well understood; but it is pleonasm and 
should be discarded; and the correct designation, 
“native citizen” should be substituted in all con- 
stitutional and statutory enactments, in judicial de- 
cisions and in legal discussions where accuracy and 
precise language are essential to _ intelligent 
discussion. 


The earliest act of congress to establish a uniform 
rule of naturalization (March 26, 1790) contained 


and constitutional guaranties in favor of such per- 
sons might not be restricted or denied by congress. 
To return to the constitutional requirement in re- 
spect to eligibility for the office of president, let us 
inquire what was the obvious purpose and intent 
of the limitation? Plainly, it was inserted in order 
to exclude “aliens” by birth and blood from that 
high office, upon considerations which naturally had 
much weight at the time of the adoption of the Con- 
stitution. It was scarcely intended to bar the chil- 
dren of American parentage, whether born at sea 
or in foreign territory. Where it was said in the 





| 


the following clause: “And the children of citizens | old books that an alien is one born out of the king’s 
of the United States that may be born at sea or out | or State’s dominions or allegiance, this must be 
of the limits of the United States, shall be considered | understood with some restrictions. A forced or 
as natural-born citizens.’ The draft of this act| restricted construction of the constitutional phrase 
has been credited to Mr. Jefferson, although his | under consideration would be out of harmony with 
authorship has been questioned; and his reputed re- | modern conceptions of political status, and might 
lationship to it may be ascribed to the fact that he | produce startling results. It remains to be decided 
was the author of the original naturalization acts | whether a child of domiciled Chinese parents, born 
in the Constitution of Virginia, and was an ardent |in the United States, is eligible, if otherwise quali- 
supporter of a wise system, of naturalization laws | fied, to the office of president and to all the privi- 
before and after he became President. But who-|leges of the Constitution. And it would be a strange 
ever drew the act followed closely the various par- | conclusion, in another aspect, if the child of Ameri- 
liamentary statutes of Great Britain; and its lan- | can parents, born in China, should be denied corre- 
guage in this relation indicates that the first congress | spondent rights and privileges in the United States. 
entertained and declared the opinion that children| A natural-born citizen has been defined as one 
of American parentage, wherever born, were within | whose citizenship is established by the jurisdiction 
the constitutional designation, “natural-born citi- | which the United States already has over the parents 
zens.” The act is declaratory; but the reason that | of the child, not what is thereafter acquired by choice 
such children are natural born remains; that is,| of residence in this country. 

their American citizenship is natural —the result; Our conclusion is that the child of citizens of the 
of parentage —and is not artificial or acquired by United States, wherever born, is “a natural-born 
compliance with legislative requirements. The sec-! citizen of the United States,” within the constitu- 
ond act of naturalization (January 20, 1705), which tional requirement; and, as such, if possessed of the 
was reported and probably drawn by Mr. Madison, | other qualifications, would be eligible for the office 
chairman of a select House committee, enacted “That | of president of the United States. 

the children of persons duly naturalized dwelling| Wasntneton, D. C., March, 1904. 

within the United States, and being under the age | 
of twenty-one years at the time of such naturaliza- | 
tion, and the children of citizens of the United States 
born out of the limits and jurisdiction of the United 
States shall be considered as citizens of the United | Supreme Court or THE UNITED States — No. 277 — 
States.” As carried forward in the Revised Stat- OctoBer TERM, 1903. 

utes, the provision reads: “All children heretofore es 

born or hereafter born out of the limits and jurisdic- 
tion of the United States, whose fathers were or 
may be at the time of their birth citizens thereof 
are declared to be citizens of the United States; but “ae 

the rights of citizenship shall not descend to chil-| Appeal from the Circuit Court of the United 
dren whose fathers never resided in the United | States for the District of Minnesota. 

States.” This provision, as its terms express, is 
declaratory; it is not the statute that constitutes | 
children of American parentage citizens; it is the | Mr. Justice HARLAN announced the affirmance of 


fact of American descent, the jus sanguinis, that |the decree of the Circuit Court, and delivered the 
makes them citizens at the moment of birth —a fact | following opinion : 

which, for sufficient and convenient reasons, the legis-| This suit was brought by the United States against 
lative power of the State recognizes and announces |the Northern Securities Company, a corporation of 
to the world. | New Jersey; the Great Northern Railway Company, 


——e———_——_ 
VIOLATION OF ANTI-TRUST ACT. 


NorRTHERN SECURITIES COMPANY ET AL., Appellants, 
v. THE Unitep States. 





(March 14, 1904.) 


If there was ambiguity, the rights and privileges|a corporation of Minnesota; the Northern Pacific 
of children of American parents dependent upon | Railway Company, a corporation of Wisconsin; 
constitutional guarantees would demand recognition; ' James J. Hill, a citizen of Minnesota, and William 











Aa a PR nme irra. 4s -—~ ~~ _ nh ot ao od a 


me 4 @ oO TRO 


of 
he 


of 
1y; 
fic 
in; 
am 


THE ALBANY 


LAW JOURNAL. 101 











P. Clough, D. Willis James, John S. Kennedy, | 


J. Pierpont Morgan, Robert Bacon, George F. Baker 
and Daniel S. Lamont, citizens of New York. 

Its general object was to enforce, as against the 
defendants, the provisions of the statute of July 2, 
1890, commonly known as the Anti-Trust Act, and 
entitled “An act to protect trade and commerce 
against unlawful restraint and monopolies” (26 Stat. 
209). By the decree below the United States was 
given substantially the relief asked by it in the bill. 

As the act is not very long, and as the determina- 
tion of the particular questions arising in this case 
may require a consideration of the scope and mean- 
ing of most of its provisions, the act is here given 
in full: 

“$1. Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or 
engage in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor, and, on convic- 
tion thereof, shall be punished by fine not exceeding 
five thousand dollars, or by imprisonment not ex- 
ceeding one year, or by both said punishments, in the 
discretion of the court. 

“§ 2. Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire with 
any other person or persons, to monopolize any 
part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed 
guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thou- 
sand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion 
of the court. 

“§ 3. Every contract, combination in 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce in any Territory of the United 
States or of the District of Columbia, or in restraint 
of trade or commerce between any such Territory 
and another, or between any such Territory or Ter- 
ritories and any State or States or the District of 
Columbia, or with any foreign nations, or between 
the District of Columbia and any State or States or 
foreign nations, is hereby declared illegal. Every 
person who shall make any such contract or engage 
in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not exceeding 
one year, or by both said punishments, in the discre- 
tion of the court. 

“$4. The several Circuit Courts of the United 
States are hereby invested with jurisdiction to pre- 
vent and restrain violations of this act; and it shall 
be the duty of the several district attorneys of the 
United States, in their respective districts, under 
the direction of the attorney-general, to institute 
proceedings in equity to prevent and restrain such 
violations Such proceedings may be by way of 


form of | 


petition setting forth the case and praying that such 
violation shail be enjoined or otherwise prohibited. 
When the parties complained of shall have been 
duly notified of such petition the court shall proceed, 
as soon as may be, to the hearing and determination 
of the case; and, pending such petition and before 
final decree, the court may at any time make such 
temporary restraining order or prohibition as shall 
be deemed just in the premises. 

“$5. Whenever it shall appear to the court be- 
fore which any proceeding under section four of this 
act may be pending, that the ends of justice require 
that other parties should be brought before the court, 
the court may cause them to be summoned, whether 
they reside in the district in which the court is held 
or not; and subpoenas to that end may be served in 
any district by the marshal thereof. 

“8 6. Any property owned under any contract or 
by any combination, or pursuant to any conspiracy 
(and being the subject thereof) mentioned in sec- 
tion one of this act, and being in the course of 
transportation from one State to another, or to a 
foreign country, shall be forfeited to the United 
States, and may be seized and condemned by like 
proceedings as those provided by law for the for- 
feiture, seizure, and condemnation of property im- 
ported into the United States contrary to law. 

“$7. Any person who shall be injured in his 
business or property by any other person or corpora- 
tion by reason of anything forbidden or declared to 
be unlawful by this act, may sue therefor in any 
Circuit Court of the United States in the district in 
which the defendant resides or is found, without re- 
spect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the 
costs of suit, including a reasonable attorney’s fee. 

“$8. That the word ‘person,’ or ‘persons,’ 
wherever used in this act shall be deemed to in- 
clude corporations and associations existing under or 
authorized by the laws of either the United States, 
the laws of any of the Territories, the laws of any 
State, or the laws of any foreign country.” 


Is the case as presented by the pleadings and the 
evidence one of a combination or a conspiracy in 
restraint of trade or commerce among the States, or 
with foreign States? Is it one in which the defend- 
ants are properly chargeable with monopolizing or 
attempting to monopolize any part of such trade or 
commerce? Let us see what are the facts disclosed 
by the record. 

The Great Northern Railway Company and the 
Northern Pacific Railway Company owned, con- 
trolled and operated separate lines of railway — the 
former road extending from Superior, and from Du- 
luth and St. Paul, to Everett, Seattle and Portland, 
with a branch line to Helena; the latter, extending 
from Ashland, and from Duluth and St. Paul, to 
Helena, Spokane, Seattle, Tacoma and Portland. 
The two lines, main and branches, about 9,000 miles 
in length, were and are parallel and competing lines 
across the continent, through the northern tier of 
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States between the Great Lakes and the Pacific, | stock, of each of the constituent railway companies, 
and the two companies were engaged in active com-| with power in the holding corporation to vote such 
petition for freight and passenger traffic, each road | stock and in all respects to act as the owner thereof, 
connecting at its respective terminals with lines of |and to do whatever it might deem necessary in aid 
railway, or with lake and river steamers, or with | of such railway companies or to enhance the value 
seagoing vessels. of their stocks. In this manner the interest of in- 
Prior to 1893 the Northern Pacific system was | dividual stockholders in the property and franchises 
owned or controlled and operated by the Northern | of the two independent and competing railway com- 
Pacific Railroad Company, a corporation organized | panies were to be converted into an interest in the 
under certain acts and resolutions of congress. That | property and franchises of the holding corporation. 
company becoming insolvent, its road and property | Thus, “by making the stockholders of each system 
passed into the hands of receivers appointed by | jointly interested in both systems, and by practically 
courts of the United States. In advance of fore-| pooling the earnings of both for the benefit of the 
closure and sale a majority of its bondholders made | former stockholders of each, and by vesting the 
an arrangement with the Great Northern Railway | selection of the directors and officers of each system 
Company for a virtual consolidation of the two sys- | in a common body, to wit, the holding corporation, 
tems, and for giving the practical control of the | with not only the power but the duty to pursue a 
Northern Pacific to the Great Northern. That was | policy which would promote the interests, not of one 
the arrangement declared in Pearsall v. The Great | system at the expense of the other, but of both at the 
Northern Railway Company (161 U. S. 646) to be il- | expense of the public, all inducements for competi- 
legal under the statutes of Minnesota which forbade | tion between the two systems was to be removed, 
any railroad corporation or the purchasers or man-/a virtual consolidation effected, and a monopoly of 
agers of any corporation, to consolidate the stock, | the interstate and foreign commerce formerly carried 
property or franchises of such corporation, or to|on by the two systems as independent competitors 
lease or purchase the works or franchises of, or in | established.” 
any way control, other railroad corporations owning) Jy pursuance of this combination and to effect its 
oF having under their control parallel or competing | objects, the defendant, the Northern Securities Com- 
lines (Gen. Laws, Minn., 1874, c. 29; ch. 1881). | pony, was organized November 13, 1901, under the 
Early in 1901 the Great Northern and Northern laws of New Jersey. 
Pacific Railway Companies, having in view the ulti- 
mate placing of their two systems under a common 
control, united in the purchase of the capital stock of 
the Chicago, Burlington and Quincy Railway Com- 
pany, giving in payment, upon an agreed basis of 
exchange, the joint bonds of the Great Northern 
and Northern Pacific Railway Companies, payable in 
twenty years from date, with interest at four per cent 
per annum. In this manner the two purchasing 
companies became the owners of $107,000,000 of the 
$112,000,000 total capital stock of the Chicago, Bur- 
lington and Quincy Railway Company, whose lines 
aggregated about 8,000 miles, and extended from 
St. Paul to Chicago, and from St. Paul and Chicago 
to Quincy, Burlington, Des: Moines, St. Louis, Kan- any other State, Territory or country, and while 
sas City, St. Joseph, Omaha, Lincoln, Denver, owner thereof to exercise all the rights, powers 
Cheyenne and Billings, where it connected with the) ond privileges of ownership. 3. To purchase, hold, 
Northern Pacific railroad. By this purchase of| <1) assign, transfer, mortgage, pledge or otherwise 
stock the Great Northern and Northern Pacific ac- 


’ ; : dispose of shares of the capital stock of any other 
quired full control of the Chicago, Burlington and | corporation or corporations, association or associa- 


Quincy main line and branches. | tions, of the State of New Jersey, or of any other 

Prior to November 13, 1901, defendant Hill and| State, Territory or country, and while owner of 
associate stockholders of the Great Northern Rail-| such stock to exercise all the rights, powers and 
way Company, and defendant Morgan and associate | privileges of ownership, including the right to vote 
stockholders of the Northern Pacific Railway Com-| thereon. 4. To aid in any manner any corporation 
pany, entered into a combination to form, under the 


Its certificate of incorporation stated that the 
objects for which the company was formed were: 
“1. To acquire by purchase, subscription or other- 
wise, and to hold as investment, any bonds or other 
securities or evidences of indebtedness, or any 
shares of capital stock created or issued by any 
other corporation or corporations, association or 
associations, of the State of New Jersey, or of any 
other State, Territory or country. 2. To purchase, 
hold, sell, assign, transfer, mortgage, pledge or 
otherwise dispose of any bonds or other securities 
or evidences of indebtedness created or issued by 
any other corporation or corporations, association 
or associations, of the State of New Jersey, or of 





or association of which any bonds or other securi- 


laws of New Jersey, a holding corporation, to be| ties or evidences of indebtedness or stock are held 
called the Northern Securities Company, with a capi- by the corporation, and to do any acts or things 
tal stock of $400,000,000, and to which company, in | designed to protect, preserve, improve or enhance 
exchange for its own capital stock upon a certain| the value of any such bonds or other securities 
basis and at a certain rate, was to be turned over the | or evidences of indebtedness or stock. 5. To ac- 


capital stock, or a controlling interest in the capital | quire, own and hold such real and personal prop- 
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erty as may be necessary or convenient for the 
transaction of its business.” 

It was declared in the certificate that the business 
or purpose of the corporation was from time to 
time to do any one or more of such acts and 
things, and that the corporation should have power 
to conduct its business in other States and in for- 
eign countries, and to have one or more offices, 
and hold, purchase, mortgage and convey real and 
personal property, out of New Jersey. 

The total authorized capital stock of the cor- 
poration was fixed at $400,000,000, divided into 
4,000,000 shares of the par value of $100 each. 
The amount of the capital stock with which the 
corporation should commence business was fixed 
at $30,000. The duration of the corporation was 
to be perpetual. 

This charter having been obtained, Hill and his 
associate stockholders of the Great Northern Rail- 
way Company, and Morgan and associate stock- 
holders of the Northern Pacific Railway Company, 
assigned to the Securities Company a controlling 
amount of the capital stock of the respective con- 
stituent companies upon an agreed basis of ex- 
change of the capital stock of the Securities Com- 
pany for each share of the capital stock of the other 
companies. 

In further pursuance of the combination, the 
Securities Company acquired additional stock of 
the defendant railway companies, issuing in lieu 
thereof its own stock upon the above basis, and, 
at the time of the bringing of this suit, held, as 
owner and proprietor, substantially all the capital 
stock of the Northern Pacific Railway Company, 
and, it is alleged, a controlling interest in the stock 
of the Great Northern Railway Company, “and 
is voting the same and is collecting the dividends 
thereon, and in all respects is acting as the owner 
thereof, in the organization, management and| 
operation of said railway companies and in the| 
receipt and control of their earnings.” 

No consideration whatever, the bill alleges, has 
existed or will exist, for the transfer of the stock| 
of the defendant railway companies to the Northern | 
Securities Company, other than the issue of the| 
stock of the latter company for the purpose, after| 
the manner, and upon the basis stated. | 

The Securities Company, the bill also alleges, | 
was not organized in good faith to purchase and | 
pay for the stocks of the Great Northern and| 
Northern Pacific Railway Companies, but solely | 
“to incorporate the pooling of the stocks of said 
companies,” and carry into effect the above com- 
bination; that it is a mere depositary, custodian, 
holder or trustee of the stocks of the Great North- 
ern and Northern Pacific Railway Companies; that 
its shares of stock are but beneficial certificates 
against said railroad stocks to designate the interest 
of the holders in the pool; that it does not have and 
never had any capital to warrant such an operation; 
that its subscribed capital was but $300,000, and its 
authorized capital stock of $400,000,000 was just 





| sufficient, when all issued, to represent and cover 


the exchange value of substantially the entire stock 
of the Great Northern and Northern Pacific Rail- 
way Companies, upon the basis and at the rate 
agreed upon, which was about $122,000,000 in excess 
of the combined capital stock of the two railway 
companies taken at par; and that, unless prevented, 
the Securities Company would acquire as owner 
and proprietor substantially all the capital stock 
of the Great Northern and Northern Pacific Rail- 
way Companies, issuing in lieu 
capital 


thereof its own 
stock to the full extent of its authorized 
issue, of which, upon the agreed basis of exchange, 
the former stockholders of the Great Northern 
Railway Company have received or would receive 
and hold about fifty-five per cent, the balance going 
to the former stockholders of the Northern Pacific 
Railway Company. 

The government charges that if the combination 
was held not to be in violation of the act of con- 
gress, then all efforts of the national government 
to preserve to the people the benefits of free 
competition among carriers engaged in interstate 
commerce will be wholly unavailing, and all trans- 
continental lines, indeed the entire railway systems 
of the country, may be absorbed, merged and con- 
solidated, thus placing the public at the absolute 
mercy of the holding corporation. 

The several defendants denied all the allegations 
of the bill imputing to them a purpose to evade 
the provisions of the act of congress, or to form a 
combination or conspiracy having for its object 
either to restrain or to monopolize commerce or 
trade among the States or with foreign nations. 
They denied that any combination or conspiracy 
was formed in violation of the act. 

In our judgment, the evidence fully sustains the 
material allegations of the bill, and shows a viola- 
tion of the act of congress, in so far as it declares 
illegal every combination or conspiracy in restraint 
of commerce among the several States and with 
foreign nations, and forbids attempts to monopo- 
lize such commerce or any part of it. 

Summarizing the principal facts, it is indisputable 
upon this record that under the leadership of the 
defendants Hill and Morgan the stockholders of 
the Great Northern and Northern Pacific Railway 
corporations, having competing and _ substantially 
parallel lines from the Great Lakes and the 
Mississippi river to the Pacific ocean at Puget 
sound, combined and conceived the scheme of or- 
ganizing a corporation under the laws of New 
Jersey, which should hold the shares of the stock 
of the constituent companies, such shareholders, 
in lieu of their shares in those companies, to receive, 
upon an agreed basis of value, shares in the holding 
corporation; that pursuant to such combination 
the Northern Securities Company was organized 
as the holding corporation through which the 
scheme should be executed; and under that scheme 
such holding corporation has become the holder— 
more properly speaking, the custodian—of more 
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than nine-tenths of the stock of the Northern 
Pacific, and more than three-fourths of the stock 
of the Great Northern, the stockholders of the 
companies who delivered their stock receiving upon 
the agreed basis shares of stock in the holding 
corporation. The stockholders of these two com- 
peting companies disappeared, as such, for the 
moment, but immediately reappeared as_ stock- 
holders of the holding company which was there- 
after to guard the interests of both sets of stock- 
holders as a unit, and to manage, or cause to be 
managed, both lines of railroad as if held in one 
ownership. Necessarily by this combination or 
arrangement the holding company in the fullest 
sense dominates the situation in the interest of 
those who were stockholders of the constituent 
companies; as much so, for every practical purpose, 
as if it had been itself a railroad corporation which 
had built, owned, and operated both lines for the 
exclusive benefit of its stockholders. Necessarily, 
also, the constituent companies ceased, under such 
a combination, to be in active competition for 
trade and commerce along their respective lines, 
and have become, practically, one powerful con- 





solidated corporation, by the name of a holding) 


corporation the principal, if not the sole, object 
for the formation of which was to carry out the 
purpose of the original combination under which 
competition between the constituent companies 
would cease. Those who were stockholders of the 


Great Northern and Northern Pacific and became | 


stockholders in the holding company are now inter- 
ested in preventing all competition between the two 
lines, and as owners of stock or of certificates of 
stock in the holding company, they will see to it 
that no competition is tolerated. They will take 
care that no persons are chosen directors of the 
holding company who will permit competition 
between the constituent companies. The result of 
the combination is that all the earnings of the 
constituent companies make a common fund in the 
hands of the Northern Securities Company to be 
distributed not upon the basis of the earnings of 
the respective constituent companies, each acting 
exclusively in its own interests, but upon the basis 
of the certificates of stock issued by the holding 
company. No scheme or device could more cer- 
tainly come within the words of the act — “ com- 
bination in the form of a trust or otherwise * * * 
in restraint of commerce among the several States 
or with foreign nations” —or could more effect- 
ively and certainly suppress free competition 
between the constituent companies. This com- 
bination is, within the meaning of the act, a “trust,” 
but if not, it is a combination in restraint of interstate 
and international commerce; and that is enough to 
bring it under the condemnation of the act. The 
mere existence of such a combination and the 
power acquired by the holding company as its 
trustee, constitute a menace to, and a restraint 
upon, that freedom of commerce which congress 
intended to recognize and protect, and which the 


a 
— 





public is entitled to have protected. If such com- 
bination be not destroyed, all the advantages that 
would naturally come to the public under the opera- 
tion of the general laws of competition, as between 
the Great Northern and Northern Pacific Railway 
Companies, will be lost, and the entire commerce 
of the immense territory in the northern part of 
the United States between the Great Lakes and the 
Pacific at Puget sound will be at the mercy of a 
single holding corporation, organized in a State 
distant from the people of that territory. 

The Circuit Court was undoubtedly right when it 
said—all the judges of that court concurring — 
that the combination referred to “led inevitably to 
the following results: First, it placed the control 
of the two roads in the hands of a single person, 
to wit, the Securities Company, by virtue of its 
ownership of a large majority of the stock of both 
companies; second, it destroyed every motive for 
competition between two roads engaged in inter- 
state traffic, which were natural competitors for 
business, by pooling the earnings of the two roads 
for the common benefit of the stockholders of both 
companies” (120 Fed. Rep. 721, 724). 

Such being the case made by the record, what 
are the principles that must control the decision 
of the present case? Do former adjudications de- 
termine the controlling questions raised by the 
pleadings and proofs? 

The contention of the government is that, if re- 
gard be had to former adjudications, the present 
case must be determined in its favor. That view is 
contested and the defendants insist that a decision 
in their favor will not be inconsistent with anything 
heretofore decided and would be in harmony with 
the act of congress. 

Is the act to be construed as forbidding every 


|combination or conspiracy in restraint of trade or 





commerce among the States or with foreign nations? 
Or, does it embrace only such restraints as are un- 
reasonable in their nature? Is the motive with 
which a forbidden combination or conspiracy was 
formed at all material when it appears that the 
necessary tendency of the particular combination or 
conspiracy in question is to restrict or suppress free 
competition between competing railroads engaged in 
commerce among the States? Does the act of con- 
gress prescribe, as a rule for interstate or interna- 
tional commerce, that the operation of the natural 
laws of competition between those engaged in such 
commerce shall not be restricted or interfered with 
by any contract, combination or conspiracy? How 
far may congress go in regulating the affairs or con- 
duct of State corporations engaged as carriers in 
commerce among the States or of State corporations 
which, although not directly engaged themselves in 
such commerce, yet have control of the business of 
interstate carriers? If State corporations, or their 


stockholders, are found to be parties to a combina- 
tion, in the form of a trust or otherwise, which re- 
strains interstate or international commerce, may 
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ated by an agreement between certain private manu- 
facturers and dealers in tiles, grates and mantels, in 


different States, whereby they controlled or sought 
These questions were earnestly discussed at the|to control the price of 


bar by able counsel, and have received the full con-| States, was condemned 
sideration which their importance demands. gress. In 
The first case in this court arising under the Anti- 
Trust Act was United States v. E. C. Knight Co. 
(156 U. S. 1). The next case was that of United 
States v. Trans-Missouri Freight Association (166 
U. S. 290). That was followed by United States v. 
Joint Traffic Association (171 U. S. 505, 560, 571),| a monopoly of all traffic in the northern half of the 
Hopkins v. United States (171 U. S. 578), Anderson | State of Minnesota, as well as of all transcontinental 
v. United States (171 U. S. 604), Addystone Pipe & | traffic north of the line of the Union Pacific, against 
Steel Co. v. United States (175 U. S. 211),° and which public regulations will be but a feeble protec- 
Montague v. Lowry (193 U. S. ante). To these | tion. The acts of the Minnesota legislature of 1874 
may be added Pearsall v. Great Northern Railway and 1881 undoubtedly reflected the general sentiment 
(161 U. S. 646) which, although not arising under of the public, that their best security is in com- 
the Anti-Trust Act, involved an agreement under | petition.” 
which the Great Northern and Northern Pacific 
Railway Companies should be consolidated and by 


they not be-compelled to respect any rule for such 
commerce that may be lawfully prescribed by 
congress? 


such articles in those 
by the act of con- 
Pearsall v. Great Northern Railway, 
which, as already stated, involved the consolidation 
of the Great Northern and Northern Pacific Rail- 
way Companies, the court said: “ The consolidation 
of these two great corporations will unavoidably re- 
sult in giving to the defendant [the Great Northern] 


We will not incumber this opinion by extended ex- 
tracts from the former opinions of this court. It is 
which competition between those companies was to sufficient to say that from the decisions in the above 


cease. In United States v. E. C. Knight Co. it was | cases certain propositions are plainly deducible and 
held that the agreement or arrangement there in- embrace the present case. Those propositions are: 
volved had reference only to the manufacture or pro-| That although the act of congress known as the 
duction of sugar by those engaged in the alleged Anti-Trust Act has no reference to the mere manu- 
combination, but if it had directly embraced inter-| facture or production of articles or commodities 
state or international commerce, it would then have | within the limits of the several States, it does em- 
been covered by the Anti-Trust Act and would have| brace and declare to be illegal every contract, com- 
been illegal; in United States v. Trans-Missouri| bination or conspiracy, in whatever form, of what- 
Freight Association that an agreement between cer-| ever nature, and whoever may be parties to it, which 
tain railroad companies providing for establishing | directly or necessarily operates in restraint of trade 
and maintaining, for their mutual protection, reason-|or commerce among the several States or with 
able rates, rules and regulations in respect of freight | foreign nations; 

traffic, through and local, and by which free competi- 
tion among those companies was restricted, was, by 





That the act is not limited to restraints of inter- 
state and international trade or commerce that are 
reason of such restriction, illegal under the Anti- | unreasonable in their nature, but embraces all direct 
Trust Act; in United States v. Joint Traffic Associa- restraints imposed by any combination, conspiracy 
tion that an arrangement between certain railroad) or monopoly upon such trade or commerce; 
companies in reference to railroad traffic among the| That railroad carriers engaged in interstate or 
States, by which the railroads involved were not sub- international trade or commerce are embraced by the 
jected to competition among themselves, was also act; 
forbidden by the act; in Hopkins v. United States,) That combinations even among private manufac- 
and Anderson v. United States, that the act em- turers or dealers whereby interstate or international 
braced only agreements that had direct connection commerce is restrained are equally embraced by the 
with interstate commerce, and that such commerce act; 
comprehended intercourse for all the purposes of That congress has the power to establish rules by 
trade, in any and all its forms, including the trans- | which interstate and international commerce shall be 
portation, purchase, sale and exchange of commodi- governed, and, by the Anti-Trust Act, has prescribed 
ties between citizens of different States, and the the rule of free competition among those engaged in 
power to regulate it embraced all the instrumentali- | such commerce; 
ties by which such commerce is conducted; in Addy- 
stone Pipe & Steel Co. v. United States, all the 
members of the court concurring, that the act of 


That every combination or conspiracy which would 
extinguish competition between otherwise competing 
railroads, engaged in interstate trade or commerce, 
congress made illegal an agreement between certain and which would in that way restrain such trade or 
private companies or corporations engaged in dif- commerce, is made illegal by the act; : 
ferent States in the manufacture, sale and trans- That the natural effect of competition is to in- 
portation of iron pipe, whereby competition among crease commerce, and an agreement 
them was avoided, was covered by the Anti-Trust | effect is to prevent this play of competition, restrains * 
Act; and in Montague v. Lowry, all the members of instead of promoting trade and commerce; 
the court again concurring, that a combination cre-| That to vitiate a combination, such as the act of 


whose direct 
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congress condemns, it need not be shown that the 
combination, in fact, results or will result, in a total 
suppression of trade or in a complete monopoly, but | 
it is only essential to show that by its necessary 
operation it tends to restrain interstate or interna- 
tional trade or commerce or tends to create a mo-| 
nopoly in such trade or commerce and to deprive the | 
public of the advantages that flow from free com-| 
petition ; 

That the constitutional guarantee of liberty of 








contract does not prevent congress from prescribing | 
| 


so as if it were embodied, in terms, in the Constitu- 
tion itself. Every judicial officer, whether of a na- 
tional or a State court, is under the obligations of 
an oath so to regard a lawful enactment of congress. 
Not even a Siate, still less one of its artificial crea- 
tures, can stand in the way of its enforcement. If it 
were otherwise, the government and its laws might 
be prostrated at the feet of local authority (Cohens 
v. Virginia, 6 Wheat. 264, 385, 414). These views 
have been often expressed by this court. 

It is said that whatever may be the power of a 


the rule of free competition for those engaged in|State over such subjects congress cannot forbid 


interstate and international commerce; and, 

That under its power to regulate commerce among 
the several States and with foreign nations, congress 
. had authority to enact the statute in question. 

No one, we assume, will deny that these proposi- 
tions were distinctly announced in the former deci- 
sions of this court. They cannot be ignored or their 


effect avoided by the intimation that the court in- | 
What was said in those cases | 


dulged in obiter dicta. 
was within the limits of the issues made by the par- 
ties. In our opinion, the recognition of the prin- 
ciples announced in former cases. must, under the 
conceded facts, lead to an affirmance of the decree 
below, unless the special objections, or some of 
them, which have been made to the application of the 
act of congress to the present case are of a substan- 
tial character. We will now consider those ob- 
jections. 


Underlying the argument in behalf of the defend- 


ants is the idea that as the Northern Securities Com- | 


pany is a State corporation, and as its acquisition of 
the stock of the Great 


the powers conferred by its charter, the enforcement | 


of the act of congress, as against those corporations, 
will be an unauthorized interference by the national 
government with the internal commerce of the States 
creating those corporations. This suggestion does 
not at all impress us. There is no reason to suppose 
that congress had any purpose to interfere with the 
internal affairs of the States, nor, in our opinion, is 
there any ground whatever for the contention that 
the Anti-Trust Act regulates their domestic com- 
merce. By its very terms the act regulates only 
commerce among the States and with foreign States. 
Viewed in that light, the act, if within the powers of 
congress, must be respected; for, by the explicit 
words of the Constitution, that instrument and the 
laws enacted by congress in pursuance of its provi- 
sions, are the supreme law of the land, “anything 
in the constitution or laws of any State to the con- 
trary notwithstanding ”— supreme over the States, 
over the courts, and even over the people of the 
United States, the source of all power under our 
governmental system in respect of the objects for 
which the national government was ordained. An 
act of congress constitutionally passed under its 
power to regulate commerce among the States and 
with foreign nations is binding upon all; as much 


Northern and Northern | 
Pacific Railway Companies is not inconsistent with | 


single individuals from disposing of their stock in a 
State, corporation, even if such corporation be en- 
| gaged in interstate and international commerce; that 
|the holding or purchase by a State corporation, or 
| the purchase by individuals, of the stock of another 
corporation, for whatever purpose, are matters in 
respect of which congress has no authority under 
the Constitution; that, so far as the power of con- 
gress is concerned, citizens or State corporations 
may dispose of their property and invest their 
money in any way they choose; and that in regard 
to all such matters, citizens and State corporations 
are subject, if to any authority, only to the lawful 
authority of the State in which such citizens reside, 
or under whose laws such corporations are organ- 
ized. It is unnecessary in this case to consider such 
abstract, general questions. The court need not now 
concern itself with them. They are not here to be 
examined and determined, and may well be left for 
consideration in some case necessarily involving 
their determination. 


In this connection, it is suggested that the con- 
| tention of the government is that the acquisition and 
ownership of stock in a State railroad corporation is 
itself interstate commerce, if that corporation be 
engaged in interstate commerce. This suggestion 
is made in different ways, sometimes in express 
words, at other times by implication. For instance, 
it is said that the question here is whether the power 
of congress over interstate commerce extends to 
the regulation of the ownership of the stock in 
State railroad companies, by reason of their being 
engaged in such commerce. Again, it is said that 
the only issue in this case is whether the Northern 
Securities Company can acquire and hold stock in 
other State corporations. Still further, it is asked, 
generally, whether the organization or ownership 
| of railroads is not under the control of the States 
under whose laws they came into existence? Such 
statements as to the issues in this case are, we 
think, wholly unwarranted and are very wide of the 
mark; it is the setting up of mere men of straw 
to be easily stricken down. We do not understand 
that the government makes any such contentions 
or takes any such positions as those statements 
imply. It does not contend that congress may 
control the mere acquisition or the mere owner- 
ship of stock in a State corporation engaged in 
interstate commerce. Nor does it contend that 
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congress can control the organization of State cor- 
porations authorized by their charters to engage 
in interstate and international commerce. But it 
does contend that congress may protect the free- 
dom of interstate commerce by any means that are 
appropriate and that are lawful and not prohibited | 
by the Constitution. It does contend that no State | 
corporation can stand in the way of the enforce-| 
ment of the national will, legally expressed. What 
the government particularly complains of, indeed, 
all that it complains of here, is the existence of a 
combination among the stockholders of competing 
railroad companies which in violation of the act 
of congress restrains interstate and international 
commerce through the agency of a common cor- 
porate trustee designated to act for both companies 
in repressing free competition between them. In- 
dependently of any question of the mere ownership 
of stock or of the organization of a State corpora- 
tion, can it in reason be said that such a combi- 
nation is not embraced by the very terms of the 
Anti-Trust Act? May not congress declare that 
scombination to be illegal? If congress legislates 
for the protection of the public, may it not proceed 
on the ground that wrongs when effected by a 
powerful combination are more dangerous and 
require more stringent supervision than when they 
are to be effected by a single person? Callan v.| 
Wilson (127 U. S. 540, 556). How far may the 
courts go in order to give effect to the act of con- 
gress, and remedy the evils it was designed by that 
act to suppress? These are confessedly questions 
of great moment, and they will now be considered. 

By the express words of the Constitution, con- 
gress has power to “regulate commerce with 
foreign nations and among the several States, and 
with the Indian tribes.” In view of the numerous 
decisions of this court there ought not, at this day, 
to be any doubt as to the general scope of such 
power. In some circumstances regulation may 
properly take the form and have the effect of pro- 
hibition. In re Rahrer (140 U. S. 545); Lottery 
Case (188 U. S. 321, 355), and authorities there | 
cited. Again and again this court has reaffirmed | 
the doctrine announced in the great judgment 
rendered by Chief Justice Marshall for the court 
in Gibbons v. Ogden (9 Wheat. 1, 196, 197), that 
the power of congress to regulate commerce among 
the States and with foreign nations is the power 
“to prescribe the rule by which commerce is to be 
| governed;”’ that such power “is complete in itself, 
| may be exercised to its utmost extent, and acknowl- | 
edges no limitations other than are prescribed in 
the Constitution;” that “if, as has always been 
understood, the sovereignty of congress, though 
limited to specified objects, is plenary as to those 
objects, the power over commerce with foreign 
nations and among the several States, is vested in| 
congress as absolutely as it would be in a single | 
government having in its Constitution the same re- | 
strictions on the exercise of the power as are found | 
in the Constitution of the United States;” that a! 





‘ 


sound construction of the Constitution allows to 
congress a large discretion, “ with respect to the 
means by which the powers it confers are to be 
carried into execution, which enable that body to 
perform the high duties assigned to it, in the man- 
ner most beneficial to the people;” and that if the 
end to be accomplished is within the scope of the 
Constitution, “all means which are appropriate, 
which are plainly adapted to that end and which are 
not prohibited, are constitutional” (Brown v. 
Maryland, 12 Wheat. 419; Sinnot v. Davenport, 22 
How. 227, 238; Henderson v. The Mayor, 92 U. S. 
259; Railroad v. Husen, 95 U. S. 465, 472; Mobile 
v. Kimball, to2 U. S. 691; M., K. & Texas Ry. Co. 
v. Haber, 169 U. S. 613, 626; The Lottery Case, 
188 U. S. 321, 348). In Cohens v. Virginia (6 
Wheat. 264, 413), this court said that the United 
States were for many important purposes “a single 
nation,’ and that “in all commercial regulations 
we are one and the same people;” and it has 
since frequently declared that commerce among 
the several States was a unit, and subject to na- 
tional control. Previously, in McCulloch v. Mary- 
land (4 Wheat. 316, 405), the court had said that 
the government ordained and established by the 
Constitution was, within the limits of the powers 
granted to it, “the government of all; its powers 
are delegated by all; it represents all, and acts for 
all,” and was “ supreme within its sphere of action.” 
As late as the case of In re Debs (158 U. S. 564, 
582), this court, every member of it concurring, 
said: “‘The entire strength of the nation may be 
used to enforce in any part of the land the full 
and free exercise of all national powers and the 
security of all rights entrusted by the Constitu- 
tion to its care. The strong arm of the national 


| government may be put forth to brush away all 


obstructions to the freedom of interstate commerce 
or the transportation of the mails. If the emer- 
gency arises, the army of the nation, and all its 
militia, are at the service of the nation to compel 
obedience to its laws.” 

The means employed in respect of the combina- 
tions forbidden by the Anti-Trust Act, and which 


| congress deemed germane to the end to be accom- 


plished, was to prescribe as a rule for interstate 
and international commerce (not for domestic com- 
merce), that it should not be vexed by combina- 
tions, conspiracies or monopolies which restrain 
commerce by destroying or restricting competition. 
We say that congress has prescribed such a rule, 
because in all the prior cases in this court the 
Anti-Trust Act has been construed as forbidding 
any combination which by its necessary operation 
destroys or restricts free competition among those 
engaged in interstate commerce; in other words, , 
that to destroy or restrict free competition in inter-| © 
state commerce was to restrain such commerce. |} 
Now, can this court say that such a rule is pro- 
hibited by the Constitution or is not one that 
congress could appropriately prescribe when exert- 
ing its power under the commerce clause of the 





108 . 


THE ALBANY 





LAW JOURNAL. 








Constitution? Whether the free operation of the 
normal laws of competition is a wise and whole- 
some rule for trade and commerce is an economic 
question which this court need not consider or 
determine. Undoubtedly, there are those who 
‘think that the general business interests and pros- 
| perity of the country will be best promoted if the 
trule of competition is not applied. But there are 
‘others who believe that such a rule is more neces- 
sary in these days of enormous wealth than it ever 
was in any former period of our history. Be alli 
this as it may, congress has, in effect, recognized | 
the rule of free competition by declaring illegal 
every combination or conspiracy in restraint of 
interstate and international commerce. As in the} 
{judgment of congress the public convenience and | 
the general welfare will be best subserved when | 
the natural laws of competition are left undis- | 
turbed by those engaged in interstate commerce, 
and as congress has embodied that rule in a statute, 
that must be, for all, the end of the matter, if this 
is to remain a government of laws, and not of men. 

It is said that railroad corporations created under 
the laws of a State can only be consolidated with 
the authority of the State. Why that suggestion 
is made in this case we cannot understand, for 
there is no pretense that the combination here in 
question was under the authority of the States 
under whose laws these railroad corporations were 
created. But even if the State allowed consolida- 
tion it would not follow that the stockholders of 
two or more State railroad corporations, having 
competing lines and engaged in interstate commerce, 
could lawfully combine and form a distinct cor- 
poration to hold the stock of the constituent cor- 
porations, and, by destroying competition between 
them, in violation of the act of congress, restrain 
commerce among the States and with foreign 
nations? 

The rule of competition, prescribed by congress, 
was not at all new in trade and commerce. And 
we cannot be in any doubt as to the reason that 
moved congress to the incorporation of that rule 
into a statute. That reason was thus stated in 
United States v. Joint Traffic Association: “ Has 
not congress with regard to interstate commerce 
and in the course of regulating it, in the case of 
railroad corporations, the power to say that no 
contract or combination shall be legal which shall 
restrain trade and commerce by shutting out the 
operation of the general law of competition? We 
think it has. * * * It is the combination of these 
large and powerful corporations, covering vast sec: 
tions of territory and influencing trade through- 








out the whole extent thereof, and acting as one body | 
in all the matters over which the combination ex-| 
tends, that constitutes the alleged evil, and in| 
regard to which, so far as the combination operates | 
upon and restrains interstate commerce, congress has | 
power to legislate and to prohibit” (pp. 560, | 
571). That such a rule was applied to interstate 
commerce should not have surprised any one. In- 


deed, when congress declared contracts, combina- 
tions and conspiracies in restraint of trade or com- 
merce to be illegal, it did nothing more than apply 
to interstate commerce a rule that had been long 
applied by the several States when dealing with 
combinations that were in restraint of their domestic 
commerce. The decisions in State courts upon this 
general subject are not only numerous and instruct- 
ive but they show the circumstances under which 
the Anti-Trust Act was passed. It may well be 
assumed that congress, when enacting that statute, 
shared the general apprehension that a few powerful 
corporations or combinations sought to obtain, 
and, unless restrained, would obtain, such absolute 
control of the entire trade and commerce of the 
country as would be detrimental to the general 
welfare. 

In Morris Run Coal Co. v. Barclay Coal Co. (68 
Penn. St. 173, 186), the Supreme Court of Penn- 
sylvania dealt with a combination of coal com- 
panies seeking the control within a large territory 
of the entire market for bituminous coal. The’ 
court, observing that the combination was wide 
in its scope, general in its influence, and injurious 
in its effects, said: “ When competition is left free, 
individual error or folly will generally find a 
correction in the conduct of others. But here is 
a combination of all the companies operating in 
the Blossburg and Barclay mining regions, and 
controlling their entire productions. They have 
combined together to govern the supply and the 
price of coal in all the markets from the Hud- 
son to the Mississippi rivers, and from Pennsyl- 
vania to the Lakes. This combination has a power 
in its confederated form which no_ individual 
action can confer. The public interest must suc- 
cumb to it, for it has left no competition free to 
correct its baleful influence. When the supply of 
coal is suspended the demand for it becomes im- 
portunate, and prices must rise. Or if the supply 
goes forward, the prices fixed by the confederates 
must accompany it. The domestic hearth, the fur- 
naces of the iron master and the fires of the manu- 
facturer all feel the restraint, while many dependent 
hands are paralyzed and hungry mouths are stinted. 
The influence of a lack of supply or a rise in the 
price of an article of such prime necessity cannot 
be measured. It permeates the entire mass of the 
community, and leaves few of its members un- 
touched by its withering blight.. Such a combina- 
tion is more than a contract; it is an offense. * * * 
In all such combinations where the purpose is in- 
jurious or unlawful, the gist of the offense is the 
conspiracy. Men can often do by the combination 
of many what severally no one could accomplish, 
and even what when done by one would be innocent. 
* * * There is a potency in numbers when com- 
bined, which the law cannot overlook, where injury 
is the consequence.” The same principles were ap- 


|plied in Arnot v. Pittston & Elmira Coal Co. (68 
IN. Y. 558, 565), which was the case of a combina- 
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tion of two coal companies, in order to give one of | 
them a monopoly of coal in a particular region, the 
Court of Appeals of New York holding that “a 
combination to effect such a purpose is inimical to| 
the interests of the public, and that all contracts de- 
signed to effect such an end are contrary to public | 
policy, and therefore illegal.” They were also ap- | 
plied by the Supreme Court of Ohio in Central Ohio | 
Salt Co. v. Guthrie (35 O. St. 666, 672), which was | 
the case of a combination among manufacturers of | 
salt in a large salt-producing territory, the court 
saying: “It is no answer to say that competition in 
the salt trade was not in fact destroyed, or that the 
price of the commodity was not unreasonably ad- | 
vanced. Courts will not stop to inquire as to the 
degree of injury inflicted upon the public; it is| 
enough to know that the inevitable tendency of such 
contracts is injurious to the public.” 

So, in Craft v. McConoughy (79 Ill. 346, 350), 
which was the case of a combination among grain 
dealers by which competition was stifled, the court 
saying: “So long as competition was free, the in- 
terest of the public was safe. The laws of trade, in 
connection with the right of competition, were all 
the guaranty the public required, but the secret com- 
bination created by the contract destroyed all compe- 
tition and created a monopoly against which the pub- 
lic interest had no protection.” Again, in People v. | 
Chicago Gas Trust Co. (130 III. 269, 297), which in- | 
volved the validity of the organization of a gas cor- 
poration which obtained a monopoly in the business 
of furnishing illuminating gas in the city of Chicago 
by buying the stock of four other gas companies, 
it was said: “Of what avail is it that any 
number of gas companies may be formed un- 
der the general incorporation law, if a giant 
trust company can be clothed with the power 
of buying up and holding the stock and prop- 
erty of such companies, and, through the control 
thereby attained, can direct all their operations and 
weld them into one huge combination?” To the 
same effect are cases almost too numerous to be 
cited. But among them we refer to Richardson v. 








the natural laws of competition among those en- 
gaged in trade within its limits. They serve also to 
give point to the declaration of this court in Gibbons 
v. Ogden (9 Wheat. 194)—a principle never modi- 
fied by any subsequent decision — that, subject to the 
limitations imposed by the Constitution upon the 
exercise of the powers granted by that instrument, 
“the power over commerce with foreign nations and 
among the several States is vested in congress as 
absolutely as it would be in a single government hav- 
ing in its constitution the same restrictions on the 
exercise of power as are found in the Constitution 
of the United States.” Is there, then, any escape 
from the conclusion that, subject only to such re- 
strictions, the power of congress over interstate and 
international commerce is as full and complete as is 
the power of any State over its domestic commerce? 
If a State may strike down combinations that re- 4 
strain its domestic commerce by destroying free 
competition among those engaged in such commerce, | 
what power, except that of congress, is competent | 
to protect the freedom of interstate and international | 
commerce when assailed by a combination that re- | 


strains such commerce by stifling competition among } 
| 


those engaged in it? 

Now, the court is asked to adjudge that, if held ; 
to embrace the case before us, the Anti-Trust Act 
is repugnant to the Constitution of the United 
States. In this view we are unable to concur. The 
contention of the defendants could not be sustained 
without, in effect, overruling the prior decisions of 
this court as to the scope and validity of the Anti- 
Trust Act. If, as the court has held, congress can 
strike down a combination between private persons 
or private corporations that restrains trade among 
the States in iron pipe (as in Addystone Pipe & Steel 
Co. v. United States), or in tiles, gates and mantels 
(as in Montague v. Lowry), surely it ought not to 
be doubted that congress has power to declare illegal 
a combination that restrains commerce among the 
States, and with foreign nations, as carried on over 
the lines of competing railroad companies exercising 
public franchises, and engaged in such commerce? 


Buhl (77 Mich. 632), which was the case of the or-| We cannot agree that congress may strike down 


ganization of a corporation in Connecticut to unite 
in one corporation all the match manufacturers in 
the United States, and thus to obtain control of the 
business of manufacturing matches; Santa Clara 


Mill & Lumber Co. v. Hayes (76 Cal. 387, 390), | 


which was the case of a combination among manu- 
facturers of lumber, by which it could control the 
business in certain localities; and India Bagging As- 
sociation v. Kock (14 La. Ann. 168), which was the 
case of a combination among various commercial 
firms to control the prices of bagging used by cotton 
planters. 

The cases just cited, it is true, relate to the domes- 
tic commerce of the State. But they serve to show 
the authority which the States possess to guard 
the public against combinations that repress indi- 
vidual enterprise and interfere with the operation of 


|combinations among manufacturers and dealers in 
| iron pipe, tiles, grates and mantels that restrain 
|commerce among the States in such articles, but 
may not strike down combinations among stock- 
holders of competing railroad carriers, which restrain 
commerce as involved in the transportation of pas- 
sengers and property among the several States. If 
private parties may not, by combination among 
themselves, interstate and international 
commerce in violation of an act of congress, much 
less can such restraint be tolerated when imposed or 
attempted to be imposed upon commerce as carried 
on over public highways. Indeed, if the contentions 
of the defendants are sound why may not all the 
railway companies in the United States that are en- 
gaged, under State charters, in interstate and inter- 
national commerce, enter into a combination such as 


restrain 
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the one here in question, and by the device of a hold- 
ing corporation obtain the absolute control through- 
out the entire country of rates for passengers and 
freight, beyond the power of congress to protect the 
public against their exactions? The argument in be- 
half of the defendants necessarily leads to such 
results, and places congress, although invested by 
the people of the United States with full authority 
to regulate interstate and international commerce, 
in a condition of utter helplessness, so far as the 
protection of the public against such combinations is 
concerned. 

Will it be said that congress can meet such emer- 
gencies by prescribing the rates by which interstate 
carriers shall be governed in the transportation of 
freight and passengers? If congress has the power 
to fix such rates—and upon that question we ex- 
press no opinion — it does not choose to exercise its 
power in that way or to that extent. It has, all will 
agree, a large discretion as to the means to be em- 
ployed in the exercise of any power granted to it. 
For the present, it has determined to go no farther 
than to protect the freedom of commerce among the 
States and with foreign States by declaring illegal 
all contracts, combinations, conspiracies or monopo- 
lies in restraint of such commerce, and make it a 
public offense to violate the rule thus prescribed. 
How much further it may go, we do not now say. 
We need only at this time consider whether it has 
exceeded its powers in enacting the statute here in 
question. 

Assuming, without further discussion, that the 
case before us is within the terms of the act, and 
that the act is not in excess of the powers of con- 
gress, we recur to the question, how far may the 
courts go in reaching and suppressing the combina- 
tion described in the bill? All will agree that if the 
Anti-Trust act be constitutional, and if the combina- 
tion in question is in violation of its provisions, the 
courts may enforce the provisions of the statute by 
such orders and decrees as are necessary or appro- 
priate to that end and as may be consistent with the 
fundamental rules of legal procedure. And all, we 
take it, will agree, as established firmly by the de- 
cisions of this court, that the power of congress over 
commerce extends to all the instrumentalities of such 
commerce, and to every device that may be employed 


| 


court which will prevent the Northern Securities 
Company from exercising the power it acquired in 
becoming the holder of the stocks of the Great 
Northern and Northern Pacific Railway Companies 
will be an invasion of the rights of the State under 
which the Securities Company was chartered, as well 
as of the rights of the States creating the other 
companies. In other words, if the State of New 
Jersey gives a charter to a corporation, and even if 
the obtaining of such charter is in fact pursuant to a 
combination under which it becomes the holder of 
the stocks of shareholders in two competing, parallel 
railroad companies engaged in interstate commerce 
in other States, whereby competition between the 
respective roads of those companies is to be de- 
stroyed and the enormous commerce carried on over 
them restrained by suppressing competition, congress 
must stay its hands and allow such restraint to con- 
tinue to the detriment of the public because, for- 
sooth, the corporations concerned or some of them 
are State corporations. We cannot conceive how it 
is possible for any one to seriously contend for such 
a proposition. It means nothing less than that con- 
gress, in regulating interstate commerce, must act 
}in subordination to the will of the States when ex- 
lerting their power to create corporations. No such 
| view can be entertained for a moment. 
| It is proper to say in passing that nothing in the 
|record tends to show that the State of New Jersey 
| had any reason to suspect that those who took ad- 
| vantage of its liberal incorporation laws had in view, 
| when organizing the Securities Company, to destroy 
competition between two great railway carriers en- 
gaged in interstate commerce in distant States of the 
Union. The purpose of the combination was con- 
cealed under very general words that gave no clue 
whatever to the real purposes of those who brought 
about the organization of the Securities Company. 
If the certificate of the incorporation of that com- 
pany had expressly stated that the object of the 
company was to destroy competition between com- 
peting, parallel lines of interstate carriers, all would 
have seen, at the outset, that the scheme was in hos- 
tility to the national authority, and that there was a 
purpose to violate or evade the act of congress. 

We reject any such view of the relations of the 
national government and the States composing the 





to interfere with the freedom of commerce among | Union, as that for which the defendants contend. 
the States and with foreign nations. Equally, we Such a view cannot be maintained without destroy- 
assume, all will agree that the Constitution and the | ing the just authority of the United States, It is 
legal enactments of congress are, by express words inconsistent with all the decisions of this court as to 
of the Constitution, the supreme law of the land,| the powers of the national government over matters 


anything in the constitution and laws of any State 
to the contrary notwithstanding. Nevertheless, the 
defendants, strangely enough, invoke in their behalf 
the Tenth Amendment of the Constitution which de- 
clares that “the powers not delegated to the United 
States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively or 
to the people;” and we are confronted with the 
suggestion that any order or decree of the federal 


|committed to it. No state can, by merely creating 
|a corporation, or in any other mode, project its 
| autherity into other States, and across the continent, 
ta as to prevent congress from exerting the power 
|it possesses under the Constitution over interstate 


pe international commerce, or so as to exempt its 


women engaged in interstate commerce from 
obedience to any rule lawfully established by con- 
| It cannot be said that any 


gress for such commerce. 
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State may give a corporation, created under its laws, 
authority to restrain interstate or international com- 
merce against the will of the nation as lawfully 
expressed by congress. Every corporation created 
by a State is necessarily subject to the supreme 
law of the land. And yet the suggestion is made 
that to restrain a State corporation from interfering 
with the free course of trade and commerce among 
the States, in violation of an act of congress, is 
hostile to the reserved rights of the States. The 
federal court may not have power to forfeit the 
charter of the Securities company; it may not de- 
clare how its shares of stock may be transferred on 
its books, nor prohibit it from acquiring real estate, 
nor diminish or increase its capital stock. All these 
and like matters are to be regulated by the State 
which created the company. But to the end that 
effect be given to the national will, lawfully ex- 
pressed, congress may prevent that company, in its 
capacity as a holding corporation and trustee, from 
carrying out the purposes of a combination formed in 
restraint of interstate commerce. The Securities 
Company is itself a part of the present combination ; 
its head and front; its trustee. It would be extra- 
ordinary if the court, in executing the act of con- 
gress, could not lay hands upon that company and 
prevent it from doing that which, if done, will defeat 
the act of congress. Upon like grounds the court | 
can, by appropriate orders, prevent the two com- 
peting railroad companies here involved from co- 
operating with the Securities Company in restrain- 
ing commerce among the States. In short, the court 
may make any order necessary to bring about the 
dissolution or suppression of an illegal combination 
that restrains interstate commerce. All this can be | 
done without infringing in any degree upon the just | 
authority of the States. The affirmance of the judg- | 
ment below will only mean that no combination, how- 
ever powerful, is stronger than the law or will be 
permitted to avail itself of the pretext that to pre- 
vent it doing that which, if done, would defeat 
a legal enactment of congress, is to attack the re- 
served rights of the States. It would mean that the 
government which represents all, can, when acting 
within the limits of its powers, compel obedience to 
its authority. It would mean that no device in eva- 
sion of its provisions, however skilfully such device | 
may have been-contrived, and no combination, by | 
whomsoever formed, is beyond the reach of the 
supreme law of the land, if such device or combina- 
tion by its operation directly restrains commerce 
among the States or with foreign nations in violation 
of the act of congress. 


The defendants rely, with some confidence, upon 
the case of the Baltimore & Ohio R. R. Co. v. Mary- 
land (21 Wall. 456, 473). But nothing we have 
said is inconsistent with any principle announced in 
that case. The court there recognized the principle 
that a State has plenary powers “over its own ter- | 
ritory, its highways, its franchises, and its corpora- 
tions,” and observed that “we are bound to sustain 


| Haber, 169 U. S. 613, 626-7). 





the constitutional powers and prerogatives of the 
States, as well as those of the United States, when- 
ever they are brought before us for adjudication, no 
matter what may be the consequences.” Of course, 
every State has, in a general sense, plenary power 
over its corporations. But is it conceivable that a 
State, when exerting power over a corporation of its 
creation, may prevent or embarrass the exercise by 
congress of any power with which it is invested by 
the Constitution? In the case just referred to the 
court does not say, and it is not to be supposed that 
it will ever say, that any power exists with a State 
to prevent the enforcement of a lawful enactment of 
congress, or to invest any of its corporations, in 
whatever business engaged, with authority to disre- 
gard such enactment or defeat its legitimate opera- 
tion. On the contrary, the court has steadily held 
to the doctrine, vital to the United States as well as 
to the States, that a State enactment, even if passed 
in the exercise of its acknowledged powers, must 
yield in case of conflict, to the supremacy of the 
Constitution of the United States and the acts of 
congress enacted in pursuance of its provisions. 
This results, the court has said, as well from the 
nature of the government as from the words of the 


| Constitution (Gibbons v. Ogden, 9 Wheat. 1, 210; 
| Sinnot v. Davenport, 22 How. 227, 243; In re Debs, 


158 U. S. 564; Missouri, Kansas & Texas Railway v. 
In Texas v. White 
(7 Wall. 700, 725) the court remarked “that ‘the 
people of each State compose a State, having its own 
government, and endowed with all the functions 
essential to separate and independent existence,’ and 


|that ‘without the States in union, there could be 


no such political body as the United States’ (County 
of Lane v. Oregon, 7 Wall. 76). Not only, there- 
fore, can there be no loss of separate and inde- 
pendent autonomy to the States, through their union 
under the Constitution, but it may be not unreason- 
ably said that the preservation of the States, and 
the maintenance of their governments, are as much 
within the design and care of the Constitution as 
the preservation of the Union and the maintenance 
of the national government.” These doctrines are 
at the basis of our constitutional government, and 
cannot be disregarded with safety. 

The defendants also rely on Louisville & Nash- 
ville Ry. v. Kentucky (161 U. S. 677, 702). In that 
case it was contended by the railroad company that 
the assumption of the State to forbid the consolida- 
tion of parallel and competing lines was an inter- 
ference with the power of congress over interstate 
commerce. The court observed that but little need 
be said in answer to such a proposition, for “it has 
never been supposed that the dominant power of 
congress over interstate commerce took from the 
States the power of legislation with respect to the 
instruments of such commerce, so far as the legisla- 
tion was within its ordinary police powers.” But 
that case distinctly recognized that there was a divi- 
sion of power between congress and the States in 
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respect to interstate railways, and that congress had 


the superior right to control that commerce and for- | 


bid interference therewith, while to the States re- 
mained the power to create and to regulate the in- 
struments of such commerce, so far as necessary to 
the conservation of the public interests. If there 
is anything in that case which even intimates that 
a State or a State corporation may in any way di- 
rectly restrain interstate commerce, over which con- 
gress has, by the Constitution, complete control, we 
have been unable to find it. 

The question of the relations of the general gov- 
ernment with the States is again presented by the 
specific contention of each defendant that congress 
did not intend “to limit the power of the several 
States to create corporations, define their purposes, 
fix the amount of their capital, and determine who 
may buy, own and sell their stock.” All that is true, 
generally speaking, but the contention falls far short 
of meeting the controlling questions in this case. 
To meet this contention we must repeat some things 
already said in this opinion. But if what we have 
said be sound, repetition will do no harm. So far as 


the Constitution of the United States is concerned, | 


a State may, indeed, create a corporation, define its 
powers, prescribe the amount of its stock and the 
mode in which it may be transferred. It may even 
authorize one of its corporations to engage in com- 
merce of every kind; domestic, interstate and inter- 
national. The regulation or control of purely do- 
mestic commerce of a State is, of course, with the 
State, and congress has no direct power over it so 
long as what is done by the State does not interfere 
with the operations of the general government, or 
any legal enactment of congress. A State, if it 
chooses so to do, may even submit to the existence 
of combinations within its limits that restrain its 
internal trade. But neither a State corporation nor 
its stockholders can, by reason of the non-action of 
the State or by means of any combination among 
such stockholders, interfere with the complete en- 
forcement of any rule lawfully devised by congress 
for the conduct of commerce among the States or 
with foreign nations; for, as we have seen, interstate 
and international commerce is by the Constitution 
under the control of congress, and it belongs to the 
legislative department of the government to prescribe 
rules for the conduct of that commerce. If it were 
otherwise, the declaration in the Constitution of its 
supremacy, and of the supremacy as well of the 
laws made in pursuance of its provisions, was a 
waste of words. Whilst every instrumentality of 
domestic commerce is subject to State control, every 
instrumentality of interstate commerce may be 
reached and controlled by national authority, so far 
as to compel it to respect the rules for such com- 
merce lawfully established by congress. No cor- 
porate person can excuse a departure from or viola- 
tion of that rule under the plea that that which 
it has done or omitted to do is permitted or not 
forbidden by the State under whose authority it 





came into existence. We repeat that no State can 
endow any of its corporations, or any combination 
of its citizens, with authority to restrain interstate 
or international commerce, or to disobey the na- 
tional will as manifested in legal enactments of con- 
gress. So long as congress keeps within the limits 
of its authority as defined by the Constitution, in- 
fringing no rights recognized or secured by that in- 
strument, its regulations of interstate and interna- 
tional commerce, whether founded in wisdom or not, 
must be submitted to by all. Harm and only harm 
can come from the failure of the courts to recognize 
this fundamental principle of constitutional con- 
struction. To depart from it because of the circum- 
stances of special cases, or because the rule, in its 
operation, may possibly affect the interests of busi- 
ness, is to endanger the safety and integrity of our 
institutions and make the Constitution mean not 
what it says but what interested parties wish it to 
mean at a particular time and under particular cir- 
cumstances. The supremacy of the law is the foun- 
dation rock upon which our institutions rest. The 
law, this court said, in United States v. Lee (106 
U. S. 196, 220), is the only supreme power in our 
system of government. And no higher duty rests 
upon this court than to enforce, by its decrees, the 
will of the legislative department of the government, 
as expressed in a statute, unless such statute be 
plainly and unmistakably in violation of the Con- 
stitution. If the statute is beyond the constitutional 
power of congress, the court would fail in the per- 
formance of a solemn duty if it did not so declare. 
But if nothing more can be said than that congress 
has erred — and the court must not be understood as 
saying that it has or has not erred—the remedy 
for the error and the attendant mischief is the 
selection of new senators and representatives, who, 
by legislation, will make such changes in existing 
statutes, or adopt such new statutes, as may be 
demanded by their constituents and be consistent 
with law. 

Many suggestions were made in argument based 
upon the thought that the Anti-Trust Act would in 
the end prove to be mischievous in its consequences. 
Disaster to business and widespread financial ruin, it 
has been intimated, will follow the execution of its 
provisions. Such predictions were made in all the 
cases heretofore arising under that act. But they 
have not been verified. It is the history of monopo- 
lies in this country and in England that predictions of 
ruin are habitually made bythem when it is attempted 
by legislation to restrain their operations and to 
protect the public against their exactions. In this, 
as in former cases, they seek shelter behind the 
reserved rights of the States and even behind the 
constitutional guarantee of liberty of contract. But 


this court has heretofore adjudged that the act 
of congress did not touch the rights of the States, 
and that liberty of contract did not involve a right 
to deprive the public of the advantages of free 
Liberty of 


competition in trade and commerce. 
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}contract does not imply liberty in a corporation | 


‘legally expressed. 
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or individuals to defy the national will, when 
Nor does the enforcement of 
a legal enactment of congress infringe, in any| 
proper sense, the general inherent right of every | 
one to acquire and hold property. That right, like | 
all other rights, must be exercised in subordination | 
to the law. 

But even if the court shared the gloomy fore- | 
bodings in which the defendants indulge, it could | 
not refuse to respect the action of the legislative | 
branch of the government if what it has done is 
within the limits of its constitutional power. The 
suggestions of disaster to business have, we appre- 
hend, their origin in the zeal of parties who are 
opposed to the policy underlying the act of con-| 
gress or are interested in the result of this particular | 
case; at any rate, the suggestions imply that the 
court may and ought to refuse the enforcement of 
the provisions of the act if, in its judgment, | 
congress was not wise in prescribing as a rule by| 
which the conauct of interstate and international 
commerce is to be governed, that every combina- 
tion, whatever its form, in restraint of such com- 
merce and the monopolizing or attempting to 
monopolize such commerce shall be illegal. These, | 
plainly, are questions as to the policy of legislation | 
which belong to the legislative department and} 
this court has no function to supervise such legis-| 
lation from the standpoint of wisdom or policy. | 
We need only say that congress has authority to| 
declare, and by the language of its act, as inter-| 
preted in prior cases, has, in effect, declared that | 
the freedom of interstate and international com-| 
merce shall not be obstructed or disturbed by any 
combination, conspiracy or monopoly that will 
restrain such commerce, by preventing the free| 
operation of competition among interstate carriers 
engaged in the transportation of passengers and | 
freight. This court cannot disregard that declara- | 
tion unless congress, in passing the statute in| 
question, be held to have transgressed the limits 
prescribed for its action by the Constitution. But, 
as already indicated, it cannot be so held consist- 
ently with the provisions of that instrument. 

The combination here in question may have been 
for the pecuniary benefit of those who formed or | 
caused it to be formed. But the interests of private | 
persons and corporations cannot be made para- 
mount to the interests of the general public. Under 
the Articles of Confederation commerce among the| 
original States was subject to vexatious and local | 
regulations that took no account of the general} 
welfare. But it was for the protection of the gen- 
eral interests, as involved in interstate and inter- | 
national commerce, that congress, representing the 
whole country, was given by the Constitution full 
power to regulate commerce among the States and 
with foreign nations. In Brown v. Maryland (12 
Wheat. 419, 446), it was said: “ Those who felt the 
injury arising from this state of things, and those 
who were capable of estimating the influence of 


| 
| 
' 


| conviction 


|in the transportation of passengers 
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commerce on the prosperity of nations, perceived 
the necessity of giving the control over this im- 
portant subject to a single government. It may 
be doubted whether any of the evils proceeding 
from the feebleness of the federal government con- 
tributed more to that great revolution which intro- 
duced the present system than the deep and general 
that commerce ought to be regulated 
by congress.” Railroad companies, we said in the 
Trans-Missouri Freight Association case, “are in- 
struments of commerce, and their business is com- 
merce itself.” And such companies, it must be 
remembered, operate “ public highways, established 
primarily for the convenience of the people, and 


| therefore are subject to governmental control and 


regulation” (Cherokee Nation v. Kansas Railway 
Co., 135 U. S. 641, 657; Chicago, etc., R. R. Co. v. 
Pullman Car Co., 139 U. S. 79, 90; Interstate Com- 


| merce Commission v. Brimson, 154 U. S. 447, 475; 


United States v. Freight Association, 166 U. S. 
290, 332; Smyth v. Ames, 169 U. S. 466, 544; Lake 
Shore, etc., v. Ohio, 173 U. S. 285, 301). When such 
carriers, in the exercise of public franchises, engage 
and 


if 


freight 


among the States they become—even they be 


| State corporations—subject to such rules as con- 


gress may lawfully establish for the conduct of inter- 
state commerce. 

It was said in argument that the circumstances 
under which the Northern Securities Company 
obtained the stock of the constituent companies 
imported simply an investment in the stock of other 
corporations, a purchase of that stock; which in- 
vestment or purchase, it is contended, was not for- 
bidden by the charter of the company and could not 
be made illegal by any act of congress. This view 
is wholly fallacious, and does not comport with 
the actual transaction. There was no actual invest- 
ment, in any substantial sense, by the Northern 
Securities Company in the stock of the two constit- 
uent companies. If it was, in form, such a trans- 
action, it was not, in fact, one of that kind. 
However that company may have acquired for itself 
any stock in the Great Northern and Northern 
Pacific Railway Companies, no matter how it 
obtained the means to do so, all the stock it held 
or acquired in the constituent companies was 
acquired and held to be used in suppressing com- 
petition between those companies. It came into 
existence only for that purpose. If any one had 
full knowledge of what was designed to be accom- 
plished, and as to what was actually accomplished, 
by the combination in question, it was the defend- 
ant Morgan. In his testimony he was asked, 
“Why put the stocks of both these (constituent 
companies) into one holding company?” He 
frankly answered: “In the first place, this holding 
company was simply a question of custodian, because 
it had no other alliances.” That disclosed the actual 
nature of the transaction, which was only to or- 


ganize the Northern Securities Company as a 


| holding company, in whose hands, not as a real 
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purchaser or absolute owner, but simply as cus- 
todian, were to be placed the stocks of the constit- 
uent companies—such custodian to represent the 
combination formed between the shareholders of 
the constituent companies, the direct and necessary 
effect of such combination being, as already indi- 
cated, to restrain and monopolize interstate com- 
merce by suppressing or (to use the words of this 
court in United States v. Joint Traffic Association) 
“smothering” competition between the lines of 
two railway carriers. 

We will now inquire as to the nature and extent 
of the relief granted to the government by the 
decree below. 

By the decree in the Circuit Court it was found 
and adjudged that the defendants had entered into 
a combination or conspiracy in restraint of trade 
or commerce among the several States, such as the 
act of congress denounced as illegal; and that all 
of the stocks of the Northern Pacific Railway Com- 
pany and all the stock of the Great Northern 
Railway Company, claimed to be owned and held 
by the Northern Securities Company, was acquired, 
and is by it held, in virtue of such combination or 
conspiracy, in restraint of trade and commerce 
among the several States. It was therefore decreed 
as follows: “That the Northern Securities Com 
pany, its officers, agents, servants and employes, 
be and they are hereby enjoined from acquiring, 
or attempting to acquire, further stock of either 
of the aforesaid railway companies; that the North- 
ern Securities Company be enjoined from voting 
the aforesaid stock which it now holds or may 
acquire, and from attempting to vote it, at any 
meeting of the stockholders of either of the afore- 
said railway companies and from exercising or 
attempting to exercise any control, direction, super- 
vision or influence whatsoever over the acts and 
doings of said railway companies, or either of them, 
by virtue of its holding such stock therein; that 
the Northern Pacific Railway Company and the 
Great Northern Railway Company, their officers, 
directors, servants and agents, be and they are 
hereby respectively and collectively enjoined from 
permitting the stock aforesaid to be voted by the 
Northern Securities Company, or in its behalf, by 
its attorneys or agents, at any corporate election 
for directors or officers of either of the aforesaid 
railway companies; that they, together with their 
officers, directors, servants and agents, be likewise 
enjoined and respectively restrained from paying 
any dividends to the Northern Securities Company 
on account of stock in either of the aforesaid rail- 
way companies which it now claims to own and 
hold; and that the aforesaid railway companies, 
their officers, directors, servants and agents, be en- 
joined from permitting or suffering the Northern 
Securities Company or any of its officers or agents, 
as such officers or agents, to exercise any control 
whatsoever over the corporate acts of either of the 
aforesaid railway companies. But nothing herein 
contained shall be construed as prohibiting the 








Northern Securities Company from returning and 
transferring to the Northern Pacific Railway Com- 
pany and the Great Northern Railway Company, 
respectively, any and all shares of stock in either 
of said railway companies which said, The North- 
ern Securities Company, may have heretofore re- 
ceived from such stockholders in exchange for its 
own stock; and nothing herein contained shall be 
construed as prohibiting the Northern Securities 
Company from making such transfer and assign- 
ments of the stock aforesaid to such person or per- 
sons as may now be the holders and owners of 
its own stock originally issued in exchange or in 
payment for the stock claimed to have been ac- 
quired by it in the aforesaid railway companies.” 

Subsequently, and before the appeal to this court 
was perfected, an order was made in the Circuit 
Court to this effect: “ That upon the giving of an 
approved bond to the United States by or on behalf 
of the defendants in the sum of fifty thousand 
dollars conditioned to prosecute their appeal with 
effect and to pay all damages which may result to 
the United States from this order, that portion of 
the injunction contained in the final decree herein 
which forbids the Northern Pacific Railway Com- 
pany and the Great Northern Railway Company, 
their officers, directors, servants and agents, from 
paying dividends to the Northern Securities Com- 
pany on account of stock in either of the railway 
companies which the Securities Company claims to 
own and hold, is suspended during the pendency 
of the appeal allowed herein this day. All other 
portions of the decree and of the injunction it con- 
tains remain in force and are unaffected by this 
order.” 

No valid objection can be made to the decree 
below, in form or in substance. If there was a 
combination or conspiracy in violation of the act 
of congress, between the stockholders of the Great 
Northern and the Northern Pacific Railway Com- 
panies, whereby the Northern Securities Company 
was formed as a holding corporation, and whereby 
interstate commerce over the lines of the constitu- 
ent companies was restrained, it must follow that 
the court, in execution of that act, and to defeat 
the efforts to evade it, could prohibit the parties 
to the combination from doing the specific things 
which being done would affect the result denounced 
by the act. To say that the court could not go 
so far is to say that it is powerless to enforce the 
act or to suppress the illegal combination, and 
powerless to protect the rights of the public as 
against that combination. 

It is here suggested that the alleged combination 


had accomplished its object before the commence- 


ment of this suit, in that the Securities Com- 
pany had then organized, and had actually received 
a majority of the stock of the two constituent 
companies; therefore, it is argued, no effective 
relief can now be granted by the government. This 


same view was pressed upon the Circuit Court, and 
was rejected. It was completely answered by that 
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court when it said: “ Concerning the second conten- 
tion, we observe that it would be a novel, not to say 
absurd, interpretation of the Anti-Trust Act to hold 
that after an unlawful combination is formed and 
has acquired the power which it had no right to ac- 


quire, namely, to restrain commerce by suppressing | 


competition, and is proceeding to use it and execute 
the purpose for which the combination was formed, 
it must be left in possession of the power that it has 
acquired, with full freedom to exercise it. Obviously 
the act, when fairly interpreted, will bear no such 
construction. Congress aimed to destroy the power 
to place any direct restraint on interstate trade or 
commerce, when by any combination or conspiracy, 
formed by either natural or artificial persons, such 
a power had been acquired; and the government 
may intervene and demand relief as well after the 
combination is fully organized as while it is in pro- 
cess of formation. In this instance, as we have 
already said, the Securities Company made itself a 
party to a combination in restraint of interstate com- 
merce that antedated its organization, as soon as it 
came into existence, doing so, of course, under the 
direction of the very individuals who promoted it.” 
The Circuit Court has done only what the actual 
situation demanded. Its decree has done nothing 
more than to meet the requirements of the statute. 
It could not have done less without declaring its 
impotency in dealing with those who have violated 
the law. The decree, if executed, will destroy, not 
the property interests of the original stockholders 
of the constituent companies, but the power of the 
holding corporation as the instrument of an illegal 
combination of which it was the master spirit, to do 
that which, if done, would restrain interstate and 
international commerce. The exercise of that power 
being restrained, the object of congress will be ac- 
complished; left undisturbed, the act in question 
will be valueless for any practical purpose. 

It is said that this statute contains criminal provi- 


‘sions and must therefore be strictly construed. The 
rule upon that subject is a very ancient and salutary | 


one. It means only that we must not bring cases 
within the provisions of such a statute that are not 
clearly embraced by it, nor by narrow, technical or 


| intention of the legislature. The maxim is not to be 
so applied as to narrow the words of the statute to 
the exclusion of cases which those words, in their 
ordinary acceptation, or in that sense in which the 
legislature has obviously used them, would compre- 
hend. The intention of the legislature is to be col- 
lected from the words they employ. Where there 
is no ambiguity in the words, there is no room for 
construction.” In United States v. Morris (14 Pet. 
464, 475) this court, speaking by Chief Justice Taney, 
said: “In expounding a penal statute the court cer- 
tainly will not extend it beyond the plain meaning of 
its words; for it has been long and well settled that 
such statutes must be construed strictly. Yet the 
evident intention of the legislature ought not to be 
defeated by a forced and overstrict construction ” 
(5 Wheat. 95). So, in The Schooner Industry (1 
Gall. 114, 117), Mr. Justice Story said: “ We are un- 
| doubtedly bound to construe penal statutes strictly, 

and not to extend them beyond their obvious mean- 

ing by strained inferences. On the other hand, we 

are bound to interpret them according to the mani- 

fest import of the words, and to hold all cases which 

are within the words and the mischiefs to be within 
| the remedial influence of the statute.” In another 
| case the same eminent jurist said: “I agree to that 
pees in its true and sober sense; and that is, that 
| penal statutes are not to be enlarged by implication 
|or extended to cases not obviously within their 

words and purport. * * * In short, it appears to 

me that the proper course in all these cases is to 
| search out and follow the true intent of the legisla- 
| ture, and to adopt that sense of the words which 
| harmonizes the best with the context, and promotes 
| in the fullest manner the apparent policy and objects 
of the legislature” (United States v. Winn, 3 Sum- 
ner, 209, 211, 212). In People v. Bartow (6 Cowen, 
290) the highest court of New York said: “Although 
a penal statute is to be construed strictly, the court 
are not to disregard the plain intent of the legisla- 
ture. It is well settled that a statute which is made 
for the good of the public, ought, although it be 
penal, to receive an equitable construction.” So, in 
| Commonwealth v. Martin (17 Mass. 359, 362), the 
| highest court of Massachusetts said: “If a statute, 








forced construction of words, exclude cases from it | creating or increasing the penalty, be capable of two 
that are obviously within its provisions. What must | constructions, undoubtedly that construction which 
be sought for always is the intention of the legisla- | operates in favor of life or liberty is to be adopted; 
ture, and the duty of the court is to give effect to | but it is not justifiable in this, any more than in any 
that intention as disclosed by the words used. |other case, to imagine ambiguities, merely that a 
As early as the case of King v. Inhabitants of Hod- | lenient construction may be adopted. If such were 
nett (1 T. R. 96, 101) Mr. Justice Buller said: “It| the privilege of a court, it would be easy to obstruct 
is not true that the courts in the exposition of penal |the public will in almost every statute enacted; for 
statutes are to narrow the construction.” In United! it rarely happens that one is so precise and exact 
States v. Wiltberger (5 Wheat. 76, 95) Chief Justice | in its terms as to preclude the exercise of ingenuity 
Marshall, delivering the judgment of this court and in raising doubts about its construction.” There are 
referring to the rule that penal statutes are to be| cases almost without number in this country and in 
construed strictly, said: “It is a modification of the | England to the same effect. 
ancient maxim, and amounts to this, that though; Guided by these long-established rules of con- 
penal laws are to be construed strictly, they are not | struction, it is manifest that if the Anti-Trust Act 
to be construed so strictly as to defeat the obvious is held not to embrace a case such as is now before 
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us, the plain intention of the legislative branch of 
the government will be defeated. If congress has 
not, by the words used in the act, described this and 
like cases, it would, we apprehend, be impossible to 
find words that would describe them. This, it must 
be remembered, is a suit in equity, instituted by 
authority of congress “to prevent and restrain vio- 
lations of the act” (§ 4); and the court, in virtue of 
a well-settled rule governing proceedings in equity, 
may mould its decree so as to accomplish practical 
results — such results as law and justice demands. 
The defendants have no just cause to complain of 
the decree, in matter of law, and it should be 
affirmed. 

“he judgment of the court is that the decree below 
be and hereby is affirmed, with liberty to the Circuit 
Court to proceed in the execution of its decree as 
the circumstances may require. 

Affirmed. 
True copy. 








SuprREME Court oF THE UnitTED States — No. 277 — 
OctToBEeR TERM, 1903. 

NorTHERN SECURITIES COMPANY ET AL., Appellants, 
v. THe UNitep States. 





— | 

Appeal from the Circuit Court of the United | 
States for the District of Minnesota. 

(March 14, 1904.) 

Mr. Justice BREWER concurring: 

I cannot assent to all that is said in the opinion 
just announced, and believe that the importance of 
the case and the questions involved justify a brief 
statement of my views. 

First, let me say that while I was with the ma- 
jority of the court in the decision in United States 
v. Freight Association (166 U. S. 290), followed by 
the cases of United States v. Joint Traffic Associa- 
tion (171 U. S. 505), Addystone Pipe & Steel Com- 
pany v. United States (175 U. S. 211) and Montague 
& Company v. Lowry, decided at the present term, 
and while a further examination (which has been 
induced by the able and exhaustive arguments of 
counsel in the present case) has not disturbed the 
conviction that those cases were rightly decided, 
I think that in some respects the reasons given for 
the judgments cannot be sustained. Instead of hold- 
ing that the Anti-Trust Act included all contracts, 
reasonable or unreasonable, in restraint of interstate 
trade, the ruling should have been that the contracts 
there presented were unreasonable restraints of in- 
terstate trade, and as such within the scope of the 
act. That act, as appears from its title, was leveled 
at only “unlawful restraints and monopolies.” Con- 
gress did not intend to reach and destroy those 
minor contracts in partial restraint of trade which 
the long course of decisions at common law had af- 
firmed were reasonable and ought to be upheld. The 
purpose rather was to place a statutory prohibition 
with prescribed penalties and remedies upon those 





contracts which were in direct restraint of trade, 
unreasonable and against public policy. Whenever a 
departure from common-law rules and definitions is 
claimed, the purpose to make the departure should 
be clearly shown. Such a purpose does not appear 
and such a departure was not intended. 

Further, the general language of the act is also 
limited by the power which each individual has to 
manage his own property and determine the place 
and manner of its investment. Freedom of action in 
these respects is among the inalienable rights of 
every citizen. If, applying this thought to the 
present case, it appeared that Mr. Hill was the owner 
of a majority of the stock in the Great Northern 
Railway Company he could not by any act of con- 
gress be deprived of the right of investing -his sur- 
plus means in the purchase of stock of the Northern 
Pacific Railway Company, although such purchase 
might tend to vest in him through that ownership 
a control over both companies. In other words, the 
right, which all other citizens had, of purchasing 
Northern Pacific stock could not be denied to him 
by congress because of his ownership of stock in the 
Great Northern Company. Such was the ruling in 
Pearsall v. Great Northern Railway (161 U. S. 646), 


|in which this court said (p. 671), in reference to the 


right of the stockholders of the Great Northern Com- 
pany to purchase the stock of the Northern Pacific 
Railway Company: “Doubtless these stockholders 
could lawfully acquire by individual purchases a 
majority or even the whole of the stock of the reor- 
ganized company, and thus possibly obtain its ulti- 
mate control; but the companies would still remain 
separate corporations with no interests, as such, in 
common.” 

But no such investment by a single individual of 
his means is here presented. There was a combina- 
tion by several individuals separately owning stock 
in two competing railroad companies to place the 
control of both in a single corporation. The purpose 
to combine and by combination destroy competition 
existed before the organization of the corporation, 
the Securities Company. That corporation, though 
nominally having a capital stock of $400,000,000, had 
no means of its own; $30,000 in cash was put into its 
treasury, but simply for the expenses of organization. 
The organizers might just as well have made the 
nominal stock a thousand millions as four hundred, 
and the corporation would have been no richer or 
poorer. A corporation, while by fiction of law rec- 
ognized for some purposes as a person and for pur- 
poses of jurisdiction as a citizen, is not endowed 
with the inalienable rights of a natural person. It 
is an artificial person, created and existing only for 
the convenient transaction of business. In this 
case it was a mere instrumentality by which separate 
railroad properties were combined under one con- 
trol. That combination is a direct restraint of 
trade by destroying competition as the appointment 
of a committee to regulate rates. The prohibition 


of such a combination is not at all inconsistent with 
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the right of an individual to purchase stock. The 
transfer of stock to the Securities Company was a 
mere incident, the manner in which the combination 
to destroy competition and thus unlawfully restrain 
trade was carried out. 

If the parties interested in these two railroad com- 
panies can, through the instrumentality of a holding 
corporation, place both under one control, then in 
like manner, as was conceded on the argument by 
one of the counsel for the appellants, could the con- 
trol of all the railroad companies in the country be 
placed in a single corporation. Nor need this ar- 
rangement for control stop with what has already 
been done. The holders of $201,000,000 of stock in 
the Northern Securities Company might organize 
another corporation to hold their stock in that com- 
pany, and the new corporation holding the majority 
of the stock in the Northern Securities Company 
and acting in obedience to the wishes of a majority 
of its stockholders would contfol the action of the 
Securities Company and through it the action of the 
two railroad companies, and this process might be 
extended until a single corporation whose stock was 
owned by three or four parties would be in practical 
control of both roads, or, having before us the possi- 
bilities of combination, the control of the whole 
transportation system of the country. I cannot be- 
lieve that to be a reasonable or lawful restraint of 
trade. 


Again, there is by this suit no interference with 
State control. It is a recognition rather than a dis- 
regard of its action. This merging of control and 
destruction of competition was not authorized, but 
specifically prohibited by the State which created 
one of the railroad companies, and within whose 
boundaries the lines of both were largely located 
and much of their business transacted. The purpose 
and policy of the State are therefore enforced by the 
decree. So far as the work of the two railroad com- 
panies was interstate commerce, it was subject to the 
control of congress, and its purpose and policy were 
expressed in the act under which this suit was 
brought. 

It must also be remembered that under present 
conditions a single railroad is, if not a legal, largely 
a practical monopoly, and the arrangement by which 
the control of these two competing roads was 
merged in a single corporation broadens and extends 
such monopoly. I cannot look upon it as other than 
an unreasonable combination in restraint of inter- 
state commerce — one in conflict with State law and 
within the letter and spirit of the statute and the 
power of congress. Therefore, I concur in the judg- 
ment of affirmance. 

I have felt constrained to make these observations 
for fear that the broad and sweeping language of the 
opinion of the court might tend to unsettle legitimate 
business enterprises, stifle or retard wholesome busi- 
ness activity, encourage improper disregard of rea- 
sonable contracts and invite unnecessary litigation. 

True copy. 


OPINION OF ATTORNEY-GENERAL CUN- 
NEEN ON THE APPLICATION FOR THE 
EXTRADITION OF WILLIAM ZIEGLER. 


STATE OF NEW YORK: 
ATTORNEY-GENERAL’S OFFICE, 
ALBANY, January 26, 1904. 
To the Honorable the Governor: 


Sir.— I have carefully examined the papers in the 
matter of the demand of Governor Dockery of 
Missouri, for the apprehension and delivery to an 
agent of that State, of William Ziegler, charged 
by an indictment found by the grand jury of Cole 
county in that State with the crime of bribery, and 
have the honor to submit the following: 

The Constitution of the United States (Art. IV, 
sec. 2, subd. 2) provides as follows: 





| “A person charged in any State with treason, 
| felony or other crime, who shall flee from justice, 
|} and be found in another State, shall, on demand 
| of the executive authority of the State from which 
| he fled, be delivered up, to be removed to the State 
having jurisdiction of the crime.” 


It will be observed that there are three essential 
| elements required to bring a case within the con- 
stitutional provision. To warrant the apprehension 
|and delivery of a person under the constitutional 
| mandate, the person whose delivery is demanded 
must be: 


(1) “ A person charged in any State with treason, 
felony or other crime; ” 


(2) “Who shall flee from justice,” and, 
(3) Who shall “ be found in another State.” 


The congress of the United States has designated, 
in section 5278 of the Revised Statutes, the kind of 
proof by which the first of these constitutional re- 
quirements shall be established. The section reads 
as follows: 

“ Whenever the executive authority of any State 
or Territory demands any person as a fugitive from 
justice, of the executive authority of any State or 
Territory to which such person has fled, and pro- 
duces a copy of an indictment found or an affi- 
davit * * * charging the person demanded with 
having committed treason, felony or other crime, 
certified as authentic by the governor or chief 
magistrate of the State or Territory from whence 
the person so charged has fled, it shall be the duty 
of the executive authority of the State or Territory 
to which such person has fled to cause him to be 


arrested * * * and to cause the fugitive to be 
* * *« ad 





| delivered 
| The papers accompanying the requisition of Gov- 


| ernor Dockery include a copy of an indictment 
|found against Mr. Ziegler for bribery, certified as 
authentic by the governor, and the accused is 
“found” in the State of New York. Two of the 
constitutional requirements are thus met. The 
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third remains. Is the accused a fugitive from| him, by competent proof, that the accused is, in 

justice? fact, a fugitive from the justice of the demanding 
It is evident that mere absence from a State is| State.” 

not sufficient to warrant a holding that a person; The most recent case involving this question is 

has fled from that State. Before one can be said) the Corkran case (People ex rel. Corkran v. Hyatt, 

to flee from a State, he must first have been in the} 172 N. Y. 176). In that case, at page 197, Judge 

State from which he is said to have fied. O’Brien says: 


In Matter of Voorhees (32 N. J. L. 141), a fugi-| “The authorities are unanimous in holding that 
tive is designated as one “ who commits a crime} gq person cannot be a fugitive from the justice of the 
within a State and withdraws himself from such) demanding State who was not in that State when 
jurisdiction.” In Wilcox v. Nolze (34 Ohio State,| the crime charged is alleged to have been com- 
520), it is said, referring to the constitutional pro-| mitted. Constructive presence furnishes no basis 
vision: for executive action.” 


“These words, taken as they must be in their’ his case was later taken to the Supreme Court 
natural and obvious sense, do not include a case] of the United States, where the judgment of the 
of constructive presence in the demanding State} Court of Appeals was unanimously affirmed. 
and constructive flight therefrom, but relate only| (Hyatt y. Corkran, 188 U. S. 691.) In the course 


to a case where the accused is actually present in| of the opinion of the Supreme Court, Mr. Justice 
the demanding State at the time he commits the] Peckham says, at page 713: 


act of which complaint is made.” 





The statute “has been in existence since 1793 and 
In Matter of Mitchell (4 N. Y. Crim. Reports,| we have found no case decided by this court 
506), is found an opinion by Governor Hill upon| wherein it has been heia that the statute covered 
whom demand had been made for the extradition| a case where the party was not in the State at the 
of the defendant charged with the crime of man-| time when the act is alleged to have been com- 
slaughter in New Jersey. The governor says: mitted. We think the plain meaning of the act 
“The actual presence of the accused party in| Tequires such presence, and that it was not intended 
the demanding State at the time of the commis-| to include, as a fugitive from the justice of a State, 
sion of the alleged offense, is a jurisdictional fact.| 0n¢ who had not been in the State at the time when, 
It must be proved, like any other fact. It may| if ever, the offense was committed, and who had 
be rebutted the same as any other fact. If such| not, therefore in fact, fled therefrom.” 
actual presence cannot be established, the accused| The brief of the learned attorney-general of 
party cannot be said to be a fugitive from justice.” | Missouri says, at page 12: 


In the case of In re White (55 Fed. Rep. 54-58),| ‘“‘ We admit that, under the decision in People 
in the United States Circuit Court of Appeals for] ex rel. v. Hyatt (172 N. Y. 176), and under de- 
the second circuit, it was said by Lacombe, circuit] cisions of other courts, construing section 2 of the 
judge, that it was proper to inquire upon habeas| Federal Constitution quoted supra and_ sections 
corpus whether the prisoner was in fact within the) 5278 and 5279 supra, the expression ‘ fugitive from 
demanding State when the alleged crime was com-| justice’ implies and demands that the person 
mitted, for if he were not it could not be properly| sought to be extradited must before then have 
held that he had fled from it. been actually and corporeally in the demanding State, 

In Matter of Reggel (114 U. S. 642), the Supreme} and not merely constructively there.” 

Court of the United States, speaking through Mr.| The attorney-general is not willing to admit, 
Justice Harlan, says: however, that the accused person must have been 

“ Undoubtedly the act of congress did not im-| in the demanding State at the very time the offense 
pose upon the executive authority of the territory | charged against him was committed, but contends 
the duty of surrendering the appellant, unless it was/| that “the demands of the law are satisfied if he was 
made to appear, in some proper way, that he was al there either, 
fugitive from justice. In other words, the appellant} « (1) At the time the crime was committed; 
was entitled, under the act of congress, to insist 
upon proof that he Rage within the demanding | crime and when any act was done toward or prepara- 
State at the time he is alleged to have committed | ti de { S set! 

: ; ion made for the commission thereof; 

the crime charged, and subsequently withdrew | rm : ia 
from her jurisdiction, so that he could not be| “(3) or, at any time after the commission of the 
reached by her criminal process. * * * Upon| Tme. 

the executive of the State in which the accused is} I will consider the last contention first. It is 
found, rests the responsibility of determining, in| admitted that Mr Ziegler went to the city of 
some legal mode, whether he is a fugitive from| St. Louis, in the State of Missouri, on the 3d day 
the justice of the demanding State. He does not) of April, 1901, and remained there for two or three 
fail in duty if he makes it a condition precedent to| days. (Mr. Ziegler’s answer, page 98, stenogra- 
the surrender of the accused that it be shown to! pher’s minutes.) He had been for several months 





(2) or, at a time before the commission of the 
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endeavoring to secure control of the capital stock| 


of the Provident Chemical Works, a corporation 
doing business in the city of St. Louis. Mr. 
Ziegler says at page 98: 

“The entire purpose of such visit was in connec- 
tion with said Provident Chemical Works and with 
the hope of inducing the officers thereof to permit 
me to acquire control of the company on my furnish- 
ing them with certain improved manufacturing 
methods.” 


Mr. Ziegler shows telegraphic correspondence ex- 


tending over a period of several days in the latter | 
part of March, 1901, between himself and Mr. Udell, | 


who was at that time in control of said Provident 
Chemical Works, with reference to a meeting be- 
tween the two men in Chicago or St. Louis early in 
April on subject of improved methods and saving 
of expenses. Mr. Ziegler’s explanation of his visit 
to St. Louis in April is corroborated by an affidavit 


of Sim T. Price, a member of the board of directors | 


in said Provident Chemical Works, showing Mr. 
Ziegler’s desire to obtain control of the capital stock 
of said company and his interview with Mr. Price 
upon that subject on April 3, 1901. (Stenographer’s 
minutes, pp. I19 to 122.) 

The indictment fixes the date of the crime 
charged as the blank day of March, 1901. The evi- 
dence tends to show that the crime, if any, was con- 
summated on the 19th of March, 1901; upon the 
hearing the prosecution fixes upon March 19, 1901, 
as the date of the payment of the money (stenogra- 
pher’s minutes, p. 68); in the brief of the learned 
attorney-general, at page 12, occur the words “on 
or about the roth day of March, 1901, when the 
bribe money was actually paid and the offense con- 
summated.” 

It is conceded, then, on the part of the demanding 
State that the crime was complete on or about the 
19th day of March, 1901, and the question is 
squarely presented, whether the admitted presence 
of the accused, for the purpose and under the cir- 
cumstances above indicated, in the State of Missouri 
on April 3, 1901, fifteen days subsequent to the 
completion of the offense, is sufficient to warrant 
the claim that he may be regarded, by reason of such 
presence and his subsequent departure 
State, as a fugitive from justice. 


from the 


In the Corkran case (172 N. Y. 176) the relator 
was arrested under a warrant of the governor of this 
State issued on the requisition of the governor of the 
State of Tennessee. It appeared that the alleged 
crimes charged in the indictments were committed 
on May 1, 1901, May 8, 1901, and June 24, 1901, 
respectively. It appeared by the testimony of the 
relator that he went to Nashville, in Tennessee, on 
the 2d day of July, 1901, to accept the resignation of 
one Albright, the president and treasurer of the 
American Hardwood Company, in which the relator 
was interested, and was then elected president of the 
company in said Albright’s stead; that that evening 





|he left Nashville and never again was in the State 
of Tennessee, except passing through there on the 
16th or 17th of July. 

Upon the claim that the relator became a fugitive 
from justice by his presence in the State of Tennessee 
at a date subsequent to the commission of the crime, 
the Court of Appeals, speaking through Judge Cul- 
len, said, at page 186: 
| “Ifthe relator was not otherwise subject to extra- 
| dition to the State of Tennessee, because he was not 
| personally present in that State at the commission of 
| the alieged offenses, his subsequent presence in the 
State for a single day, nearly a year before the in- 
stitution of any prosecution against him, could give 
that State no right to require his surrender.” 

In the same case, reported as Hyatt v. Corkran 
(188 U. S. 691), the Supreme Court of the United 
States, speaking through Mr. Justice Peckham, said, 
at page 719: 

“The subsequent presence for one day (under the 
|circumstances stated above) of the relator in the 
State of Tennessee, eight days after the alleged 
commission of the act, did not, when he left the 
State, render him a fugitive from justice within the 
|meaning of the statute. There is no evidence or 
claim that he then committed any act which brought 
him within the criminal law of the State of Ten- 
| nessee, or that he was indicted for any act then com- 
mitted. The proof is uncontradicted that he went 
there on business, transacted it and came away. The 
complaint was not made nor the indictments found 
until months after that time. His departure from 
the State after the conclusion of his business cannot 
be regarded as a fleeing from justice within the 
meaning of the statute. He must have been there 
when the crime was committed, as alleged, and if 


not, a subsequent going there and coming away is 
not a flight.” 


It is apparent from the foregoing citations that 
Mr. Ziegler may not lawfully be delivered to the 
State of Missouri as a fugitive from justice on ac- 
count of his presence in that State upon the 3d and 
4th days of April, rgor. 

But it is also contended that the demands of the 
law are satisfied if the accused was in the State of 
Missouri “at a time before the commission of the 
crime, and when any act was done toward, or prep- 
aration made for, the commission thereof.” 

I find no authority for the proposition as stated. 
“ The authorities are unanimous,” in the language of 
Judge O’Brien, in People v. Hyatt (supra), quoted 
above, “in holding that a person cannot be a fugitive 
from the justice of the demanding State who was 
not in that State when the crime charged ts alleged 
to have been committed.” 

In determining when the crime charged is alleged 
to have been committed, recotirse must necessarily 
be had to the indictment by which the charge is 
made. The indictment contains two counts, one 
charging bribery by reason of a promise to pay 
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money to influence the judgment, decision and vote 
of certain members of the Missouri senate, consti- 
tuting the committee on criminal jurisprudence, upon 
a certain bill then pending before said committee, 
and the other charging bribery by promise and pay- 
ment of the money. 

The circumstances leading up to the charges of 
bribery as set out in the indictment are as follows: 
Senate bill No. 110 was introduced in the senate on 
the —— day of January, 1901; House bill No. 88, 
containing substantially the same provisions, was in- 
troduced in the house of representatives on the —— 
day of January, 1901; said Senate bill No. 110 was 
referred to the committee on criminal jurisprudence 
(date of reference not given) ; said House bill No. 88 
was duly passed by said house of representatives 
(date of passage not given) and was immediately 
referred to the senate, where it was referred to the 
said committee on criminal jurisprudence. 

The indictment then goes on to declare that one 
William Ziegler, “ well knowing the premises afore- 
said,” wilfully, feloniously and corruptly conspired 
with one D. J. Kelley to bribe the members of said 
committee, and that the said William Ziegler there- 
after did, on or about the —— day of March, 1901, 
promise to pay, etc. 

It will be seen that it is quite impossible to gather 
from the indictment any information as to the 
times when the various proceedings in reference to 
either of said bills were had. From certified copies 
of the records of both houses of the general assem- 
bly, submitted by counsel for Mr. Ziegler, the fol- 
lowing information is gathered: 

Senate bill No. 110 was introduced January 24, 
1901, read the first time January 24, 1901, read the 
second time January 28, 1901, and referred to the 
committee on criminal jurisprudence. 

House bill No. 88 was introduced in the house of 
representatives January 10, 1901, put on its third 
reading and finally passed February 21, 1901. 

In the senate House bill No. 88 was reported from 
the house February 22, 1901, read the first time 
February 25, 1901, read the second time February 
26, 1901, and referred to the committee on criminal 
jurisprudence. 

Upon the foregoing it is evident that the crime 
charged in the indictment could not have been com- 
mitted prior to the reference of House bill No. 88 
to the senate committee on criminal jurisprudence 
on February 26, 1901. 

It is claimed that although the indictment charges 
that the offense was committed on the —— day of 


March, 1901, yet that the commission of the of-| 


fense may be shown to have occurred at any time 
before the finding of the indictment and within the 
statute of limitations. It is probably true that un- 
der the Missouri statutes that claim is well founded. 
Section 2535 of the Revised Statutes of that State 
provides as follows: 


“No indictment shall be deemed invalid for omit- 
ting to state the time at which the offense was com- 


mitted in any case where time is not of the essence 
of the offense, nor for stating the time imperfectly, 
nor for stating the offense to have been committed 
on a day subsequent to the finding of the indictment, 
or an impossible day, or on a day that never hap- 
pened.” 

While the foregoing statute may be controlling 
upon the courts of Missouri upon the trial of a 
criminal action, the statute furnishes no warrant for 
the contention that the presence within the de- 
manding State of a person accused of crime, at any 
time within the period prescribed for the limitation 
of actions, is enough to constitute him a fugitive 
from justice. 


It is true that there are cases in the books relating 
to that class of crimes, in the commission of which 
several facts, which may occur at different times and 
places, are essential to the crime, where the defend- 
ant was in the demanding State at the time when the 
crime charged against him was begun, but had de- 
parted therefrom before the occurrence of the other 
act by which the crime was completed. Such are 
the cases where a bank officer knowing the bank 
to be insolvent directs his agent to receive deposits, 
but is not personally in the demanding State at the 
time when the deposit is actually received (In re 
Cook, 49 Federal Reporter, 843) ; and where a per- 
son is indicted for obtaining property under false 
pretenses, the false representations being made at 
one time in one State and the goods being delivered 
at a later date in another State (In re Sultan, 44 
Am. State Reports, 433). 


While the statutes of Missouri declare either the 
promise or the giving of any money or other valu- 
able consideration to any member of the legislature 
with intent to influence his vote to be bribery, and 
while it is quite possible that upon a trial for 
bribery evidence of the promise at one date and of 
the payment of money at a subsequent date would 
be admissible, yet within the constitutional provision 
it is the plain duty of the demanding State to fix, at 
least within reasonable limits, the time within which 
it is charged that the crime was committed and to 
establish the presence of the accused in the de- 
manding State within the period so fixed. 

In the Cook case (supra) it was established by 
afidavit that the bank had been insolvent for at 
least six months prior to its failure, that its in- 
| solvency was well known to the accused and that 
|it was under his express directions that the bank 
| was kept open and continued to receive deposits. 

In the Sulton case (supra) the indictment was ac- 
companied by affidavits showing both the time and 
place of the false representation and the time and 
place of the subsequent delivery of the goods. 

It is true that in the case at bar the counsel for 
Missouri stated upon the hearing (p. 68, stenogra- 
|pher’s minutes) that they “fixed the date of the 
‘payment of the money, the doing of one part of the 
‘crime, the agreement, as the 7th or 8th of January, 
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1901, and the doing of the other as the t1oth of | (p. 76, stenographer’s minutes), that Mr. Brown 
March, 1901.” knows nothing about the facts. 

The difficulties with the contention of the Missouri; It is shown that the name “W. Ziegler” appears 
authorities that the fixing of the date of the agree- | upon the register of the Southern hotel of St. Louis 
ment as the 7th or 8th of January, 1901, brings| under date of March 19, 1901; that the person so 
Mr. Ziegler’s case within the law are, first, that that registered occupied room 232 and paid his bill upon 
date is not within the time fixed by the indictment his departure upon the following day. Both sides 
as the time of the commission of the crime; second, | agree, however, in declaring that the signature upon 
there is no claim of a mistaken date in the indict- | the register is not the signature of the W. Ziegler 
ment, and third, there is absolutely no evidence tend- | here accused. 
ing to show any promise made by Mr. Ziegler on 


No person swears to seeing Mr. Ziegler in Mis- 
January 7 or 8, 1901. 


|souri on or about the 19th day of March, Igor. 

In Hyatt v. Corkran (188 U. S. 691) the Supreme | The evidence of his presence in that State at or 
Court of the United States says upon this question, | about that time consists entirely of alleged admis- 
at page 711: |sions and declarations of Mr. Ziegler. 

“That the prosecution on the trial of such an} Byron R. Newton deposes that on November 15, 
indictment need not prove with exactness the com- | 1903, he had a talk with Mr. Ziegler in his home in 
mission of the crime at the very time alleged in the | Fifth avenue, New York, in the course of which he 
indictment is immaterial. The indictments in this|asked Mr. Ziegler if it were true that he was in 
case named certain dates as the times when the| St. Louis March 19, 1901, as stated in the newspaper 
crimes were committed, and where in a proceeding | despatches of the previous night, and that Mr. Zieg- 
like this there is no proof or offer of proof to show | ler laughingly replied : 
that the crimes were in truth committed on some! “Certainly I was there and if the Missouri author- 
other day than those named in the indictments, and | ities had written me it would have been quite un- 
that the dates named therein were erroneously | necessary for them to have taken the hotel records 
stated, it is sufficient for the party charged to show | into the grand jury room. I would have told them 
that he was not in the State at the times named in| I was there and what for. It was a matter of private 
the indictments.” 





business.” 
Under the authorities I am constrained to advise| Mr. Ziegler does not deny the conversation with 


that Mr. Ziegler’s presence in St. Louis in the early | Mr. Newton, but offers the explanation that he sup- 

days of January, 1901, is not sufficient to warrant | posed that Mr. Newton’s question referred to his 

the holding that he is a fugitive from the justice of | Visits to St. Louis in January or April when he 

that State. | went out upon business connected with the afore- 
There remains for consideration only the question | S4id Provident Chemical Works. 

of the presence of Mr. Ziegler in the State of Mis-| The affidavit of Evelyn B. Baldwin (taken in 

souri between February 25, 1901, and March 20,|St. Louis), states that in March, 1901, he was in 

19OT. 'New York city and was in almost daily association 
There is no serious contention that Mr. Ziegler| with Mr. Ziegler. The affidavit continues: 

was present in that State at any other time than on| “That in March, 1901, Ziegler told affiant that he 

or about the 19th day of March, 1901, the date when| had to come to Missouri before the legislature of 





it is claimed the bribe money was actually paid. 


The evidence as to his presence in the State of 
Missouri on March 19, 1901, is conflicting. I do 
not regard it as within my province to determine 
upon this disputed question of fact where the truth 
lies. I deem it proper, however, to call to your atten- 
tion certain considerations which may be helpful to 
you in examining the evidence and reaching a con- 
clusion upon the disputed question of fact. | 

The affidavit of F. M. Brown, prosecuting attor- 
ney of Cole county, Missouri, wherein he swears | 
“that at the time of committing said crime said | 
William Ziegler was personally present in said | 
county and State,” and “that on or about the 
day of March, 1go1, the said William Ziegler fled | 
from the State of Missouri,” which affidavit forms 
the basis for the issuance of the requisition by Gov- 
ernor Dockery, is deprived of all force as proof of 
said facts by the admission made by counsel with 
the attorney-general of Missouri upon the hearing | 








Missouri adjourned; that Ziegler said to affiant that 
he was going out to Missouri to crush out the alum 
baking powder people; that about the middle of 
March, 1901, affiant went to the Forty-second street 
railway station in New York city with Ziegler, who 
told affiant that he was going that night to Missouri; 
that at the station Ziegler introduced affiant to D. J. 
Kelley. who was coming out to Missouri with 
Ziegler. 

“That Ziegler and Kelley came away on the train; 
that afterwards when Ziegler had returned to New 
York, affiant was present when Ziegler and Kelley 
talked about the trip of Ziegler and Kelley to Mis- 


|souri and about the defeat of legislation in Missouri 


which Ziegler was interested in defeating. 

“That affant waited on Ziegler to return from 
Missouri to New York, so that affant might trans- 
act some business with Ziegler. 

“That affant waited for the return of Ziegler to 
New York city until the 21st or 22d of March, 1901, 
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and that up to that time affiant did not know of his | 


return, although affiant was looking and waiting for | 
him. | 
nm . . | 
“That the next time afhant saw Ziegler after | 


Ziegler went to Missouri, about the middle of | 
March, was on March 28, r19o1. 


“That when Ziegler returned to New York from | 
Missouri he said to affiant that he, Ziegler, had ac- 
complished what he came out to Missouri for and 
that he, Ziegler, would make a great deal of money | 
out of the transaction.” 


Mr. Ziegler in his answer (p. 100, stenographer’s 
minutes) says: 


“T was not in the city of St. Louis or the State} 
of Missouri between the 9th day of January, 1901, | 


and the 3d day of April, 1901.” | 


Replying partly to Mr. Baldwin’s affidavit, he| 
says at page 86 of the stenographer’s minutes: | 

“ Baldwin is a personal enemy of mine. I — 
ployed him to take charge of an expedition to the| 
North Pole and on his failure to faithfully represent | 
the interests confided to him I discharged him from | 
such employment in the month of October, 1902, | 
and he then and there threatened he would get even 
with me and as I am informed and believe has since 
then been actively engaged in finding an oppor- 
tunity for so doing.” 


At page gi of the stenographer’s minutes, Mr. 
Ziegler says: 

“I further submit that the indictment is a mere 
act of oppression and that such act of the Missouri 
authorities has been set in motion by the vindictive- 
ness and hatred of my aforesaid enemies, some or 
all of them; * * * Baldwin by reason of his 
discharge from my employment.” 


The affidavit of William S. Champ (page 102 of 
the stenographer’s minutes) corroborates Mr. Zieg- 
ler in the statement that Baldwin, upon his dis- 
charge by Ziegler in the month of October, 1902, 
threatened to get even with him. 

On the other hand, seven witnesses are produced 
whose evidence is claimed to establish the presence 
of Mr. Ziegler in the city of New York on the 
18th, roth, 20th and 21st days of March, 1901. Mrs. 
Gano, of Flushing, N. Y., swears to an interview 
with Mr. Ziegler on March 18, 1901, had by appoint- 
ment made by letter from Mr. Ziegler’s secretary, 
mailed March 16, 1901. The letter and the envelope | 
post-marked “ New York, March 16, 1901, 2 p. m.” | 
and back post-marked “ Flushing, N. Y., received 
March 16, 4 p. m.” are both produced. 

Mrs. Gano promised to have her son call upon | 
Mr. Ziegler on the following day. Young Gano) 
swears that, pursuant to the appointment made by | 
his mother, he called at Mr. Ziegler’s office on} 
the following day, March 19, 1901, had an inter-| 


' March, 


James W. Gerard, one of Mr. Ziegler’s attorneys, 
testifies that he saw Mr. Ziegler several times be- 
tween March 7, 1901, and March 22, 1901, with 
reference to a proceeding in which Mr. Ziegle1 
had been summoned before a referee to give evi- 
dence on an examination in supplementary pro- 
ceedings of one Coons; that he saw Mr. Ziegler 
in his office on the 19th of March, 1901; that on 
that day Mr. Ziegler decided to bring an action 
against Mr. Coons and expressed a desire to bring 
an action immediately; Gerard said it would take 
some time to draw the complaint, to which Ziegler 
replied not to draw a complaint but to serve him 
with a summons right away; Mr. Gerard made out 
the summons himself, dated March 19, 1901, and 
produces it with an affidavit of service upon the 
defendant upon March 21, 1901; on March 22, 1901, 
Mr. Gerard accompanied Mr. Ziegler to the office 
of the referee in supplementary proceedings, where 
Mr. Ziegler was then examined. 

Rev. James M. Byrne, a clergyman living at 
Tottenville, Staten Island, swears that he saw Mr. 
Ziegler at his office on Monday, March 18, rgot, 
and also on Friday, March 22, 1901, concerning a 
gift for the construction of a parsonage in connec- 
tion with the witness’ church. The witness is able 
to fix the date of these interviews by a letter written 
to Mr. Ziegler by the late Archbishop Corrigan. 
dated March 26, 1901, which letter is also produced. 

Timothy Delaney, William C. Demorest and Wil- 
lian S. Champ all give evidence of daily personal 
interviews upon business matters with Mr. Ziegler 
in the city of New York from March 15 to March 
25, 1901, and produce checks given for the purchase 
of horses on March 20 and March 21, 1901, said 
checks being signed on the days that they respect- 
ively bear date in the presence of at least two of 
the witnesses; other checks were produced, includ- 
ing one for $50 signed by Mr. Ziegler on the roth 
day of March, 1901, and one on the 2ist day of 
1901, in favor of Evelyn B. Baldwin for 
$100. 

Mr. Ziegler’s letter-press copy book for March 
was also produced, and includes a number of letters 
written on March 19, 1901, which Mr. Champ 
swears were written under Mr. Ziegler’s direction. 
One letter, written on March 18, 1901, appears to 
have been copied after the letters of March 109, 
1901. Mr. Champ swears that he remembers the 
letter in question distinctly; that it was written 
late in the afternoon of the 18th; that when it was 
submitted to Mr. Ziegler for approval he was just 
getting ready to go home and the letter was left 


| until the following day. 


Upon all the evidence submitted the duty rests 
upon the executive of determining the disputed 
fact. If the actual presence of Mr. Ziegler in the 
State of Missouri at the time when the offense is 


| alleged to have been committed is not established 


view with Mr. Ziegler, and on the following Mon-| to your satisfaction, a warrant for his arrest and 
day, March 25, 1901, entered into the employment | delivery to the agent of that State should not issue. 
of the Royal Baking Powder Company. 'If the fact be 


determined against him, he is a 
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to surrender him 
imperative. 


to the demanding State is 


Very respectfully yours, 


JOHN CUNNEEN, 
Attorney-General. 
_ 


Rotes of Cases, 


Innkeeper—Rights of Guests—Trespass by Ser- 
vant.— In Clancy v. Barker, decided by the Su- 
preme Court of Nebraska in February, 1904 (98 
N. W. 440), it appeared that plaintiff, with his wife 
and infant son, were guests at the hotel of defend- 
ants, and while a servant of the defendants was 
playing a harmonica in a room, which was not one 
of those assigned to the plaintiff or any member of 
his family, the plaintiff’s infant son, attracted by the 
music, entered the room, the door of which was 
open. Thereupon such servant took up a revolver 
and pointed it at the child, saying: “See here, 
young fellow, if you touch anything this is what 
you get.” The revolver by some means was then 
discharged, the bullet striking the child and inflict- 
ing serious injuries. It was held that the propri- 
etors of the hotel were liable to the plaintiff in 
damages for the trespass. The court said in part: 


“As regards the duty of a common carrier to 


his passengers, in Dwinelle v. N. Y. C. & H. R.| 


R. R. (120 N. Y. 122, 24 N. E. 319, 8 L. R. A. 224, 
17 Am. St. Rep. 611), the court said: ‘As we have 
seen, the defendant owed the plaintiff the duty to 
transport him to New York, and during its per- 
formance to care for his comfort and safety. The 
duty of protecting the personal safety of the pass- 


enger, and promoting by every reasonable means} 


the accomplishment of his journey, is continuous, 
and embraces other attentions and services than the 
occasional service required in giving the passenger 
a seat or some temporary accommodation. Hence 
whatever is done by the carrier or its servants which 
interferes with or injures the health or strength or 
person of the traveler, or prevents the accomplish- 
ment of his journey in the most reasonable and 
speedy manner, is a violation of the carrier’s con- 
tract, and he must be held responsible for it.’ To 
the same effect are the following: Pittsburg, Ft. 
W. & C. R. R. v. Hinds (53 Pa. 515, 91 Am. Dec. 
224), Godard v. Grand T. R’y (57 Me. 214, 2 Am. 
Rep. 39), Chamberlain v. Chandler (3 Mason, 245, 
Fed. Cas. No. 2575), Pendleton v. Kinsley (3 Cliff. 
417, Fed. Cas. No. 10922), Bryant v. Rich (106 
Mass. 188, 8 Am. Rep. 311), Chicago & Erie R’y 
v. Flexman (103 Ill. 548, 42 Am. Rep. 33), So. 
Kan. R’y v. Rice (38 Kan. 398, 16 Pac. 817, 5 Am. 
St. Rep. 766). An examination of the foregoing 
cases will show, we think, that the reasoning applies 
with equal force to a hotel keeper, as regards his 
duties to his guests. Those duties spring from the 
implied terms of his contract, and a failure to dis- 
charge them, while it may in some instances amount 


fugitive from justice and the duty of the executive | 


to a tort, amounts in every instance to a breach 
of contract. 

“Tf, then, the defendants were under a contractual 
obligation that the plaintiff and his family should 
be treated with due consideration for their com- 
fort and safety, the act of the servant, resulting in 
the injuries complained of, obviously amounts to 
a breach of contract. That the wrongful act was 
committed by a servant is wholly immaterial. The 
rule which requires that a guest at a hotel be treated 
with due consideration for his comfort and safety 


; would be of little value if limited to the proprietor 


himself. As a rule, he does not come in contact 
with the guests. His undertaking is not that he 
personally shall treat them with due consideration, 
but that they shall be so treated while inmates of 
the hotel as guests; and, if they be not thus treated, 
there is a breach of the implied contract, whether 
the lack of such treatment is the result of some 
act or omission of the proprietor himself, or of his 
servant or servants. 

“ Neither do we deem it material whether the ser- 
vant at the time of the injury was actively engaged 
in the discharge of his duty as servant or not. He 
was a servant of the proprietor, and an inmate of 
the hotel. His duty as to the treatment to be 
accorded the guests of the hotel was a continuing 
one, and wherever, within the 
hotel, he was brought in contact with them. To 
hold otherwise would be to say that a guest would 


rested upon him 


have no redress for any manner of indignity re- 
ceived at a hotel, so long as it was inflicted by a 
servant not actively engaged in the discharge of 
some duty. 

* * * * * * * * * 


“Tt is equally immaterial to this case, we think, 
whether the shooting was accidental or wilful. The 
servant, in pointing a loaded gun at the boy, com- 
mitted a trespass, and, as a result of such trespass, 
inflicted serious and permanent injuries on the child. 
His acts, therefore, constituted a breach of the im- 
plied undertaking of his employers to treat the 
plaintiff and his family with due consideration for 
their safety and comfort, for which breach his em- 
ployers are liable in damages.” 


——_q—__——_ 
Correspondence. 
CHRISTIAN SCIENTISTS OpposED TO “ MATERIAL 
RESULTs.” 


To the Editor of the Albany Law Journal: 


Srr—In your issue for February, reviewing the 
McCulloch case of Camden, N. J., you say: 


“The defendant claims that he earned commis- 
sions by making collections for the complainant by 
a combination of letter writing and a making of 
‘demonstration.’ So far the defendant’s testi- 
mony explains what he calls a ‘demonstration,’ it 
appears to have consisted of locking himself in a 


as 
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room and devoting himself to the ‘thought’ of col- 
lecting the debts due to the complainant. * * * 
The moving of the absent unbeliever to pay his 
debts probably required from the defendant a more 
intense application of healing power, entitling him, 
from his point of view, to a higher compensation for 
his labors.” 


I do not care to enter into a discussion of the 
court proceedings nor the testimony in this case, but 
desire to make a brief explanation for the purpose 
of removing any misapprehension which your ar- 
ticle may give to the public as to the legitimate prac- 
tice of Christian Science, admitting that your report, 
though quite inadequate because of its abstractness, 
is probably correct. 

A careful perusal of the Christian Science text- 
book, “ Science and Health, with Key to the Scrip- 
tures,” by Mary Baker G. Eddy, as well as her other 
writings, will corroborate my affirmation that Chris- 
tian Scientists never seek to exert an influence over 
persons unless bidden to do so, and then they must 
confine themselves exclusively to the healing of sin 
and sickness. To seek to effect a desired material 
result necessitates a direct departure from Christian 
Science and the introduction of a human, mental 
influence guided by human opinion. 

While a Christian Scientist might pray for his 
neighbor's deliverance from dishonesty as mani- 
fested in an unwillingness to pay a just debt, Chris- 
tian Science would not permit him to seek to directly 
influence him in that behalf. 

At most, a Christian Scientist can only labor that 
the will of God maintain and that all sin be thereby 
eliminated. He must then leave the result to the 
unerring wisdom of God. 

Paul may plant and Apollos may water, through 
faith in Divine Love, but God alone can give the 
increase. God only is sufficiently wise to know what 
the increase should be, or whether, indeed, there 
should be any increase. 

ALFRED Far.ow. 

Boston, Mass., March 17, 1904. 


—_—_4—_—_ 
Rew Books and Rew Editions. 





Text-Book of the Patent Laws of the United States. 
By Albert H. Walker, of the New York Bar. 
Fourth edition. New York: Baker, Voorhis & Co., 
1904. 

The third edition of Walker on Patents was pub- 
lished in 1895. Since that time the courts have de- 
cided some 2,000 patent cases. Conceding that two- 
thirds of these were confined to questions of fact, 
the judicial answers to which contain no new ma- 


terial worthy of consideration in a law book, there | 


would still be a very large number of decisions bear- 
ing upon patent law. After careful examination the 
author has found nearly 700 of these cases to con- 
tain important contributions to that law; these, to- 
gether with the amendments made 


by the six’ 


statutes enacted by congress, have been collected 
and written into the text in their proper places, thus 
bringing the work up to date. The author’s long 
experience as a patent lawyer, as well as a lecturer 
upon this topic in two universities, have thoroughly 
qualified him for the work undertaken. The peculiar 
merits of Walker on Patents have been generally 
recognized by both bench and bar ever since the 
publication of the first edition in 1883. The work 
has stood the test of twenty years of use, and the 
new edition cannot fail to prove even more worthy 
of his high reputation as a lawyer and author. It 
can be unreservedly commended for its compre- 
hensiveness, consciseness, lucidity of statement and 
accuracy, and cannot fail to prove exceedingly use- 
ful to all who have occasion to look into this branch 
of the law. 


Intestate Succession in the State of New York. By 
Daniel S. Remsen, of the New York Bar. New 
York: Baker, Voorhis & Co., 1904. 


This is the fourth edition, brought down to date, 
of Mr. Remsen’s very valuable little work, which 
| has for some years been a recognized authority on 
|the subject of intestate succession in this State. Its 
| object is to point out the rights of the living to the 
| estates of deceased persons under any given combina- 
ition of family circumstances. The plan of naming 
| particular relatives, and then stating their rights to 
|take or share in the property of deceased persons, 
| under various family circumstances, has been fol- 
‘lowed throughout. This arrangement has _ been 
\found of practical service in readily ascertaining 
the rights of claimants and in showing what be- 
| comes of property not effectually disposed of by 
| will. It shows who are relatives within light de- 
| grees of consanguinity, by what terms they are des- 
ignated, when and how much they take, and how the 
validity of a will can be determined. The statutes 
of descent and distribution are given in an appendix. 
The work, in its present form, brought down to date, 
cannot fail to be more than ever useful, not only to 
lawyers but also to persons having estates to dis- 
pose of. 





A Treatise on Special Subjects of the Law of Real 
Property. By Alfred G. Reeves. Boston: Little, 
Brown & Co., 1904. 


This work is the outcome of fourteen years of 
experience in teaching large classes of law students 
}and of a determined effort to make a somewhat com- 
|prehensive treatise clear and intelligible for such 
lreaders. The text is devoted exclusively to the un- 
|folding of real-property law as a rounded, logical 
system, and no attempt has been made to summarize 
the various statutory modifications of that system 
in all the States. Such an attempt must produce 
either a mere fragment or an immense digest. But, 





| when the common law of real property is once un- 
derstood as a symmetrical mass of reasoning, the 
additions of the special features produced by legis- 
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lation in any one State are quickly and easily ac- 


quired by the practitioner. Probably the most 
radical and numerous statutory changes in this 
country are those of New York, and the quite con- 
siderable number of States that have more or less 
closely followed its plan of legislation. For that 
reason all the New York statutes on the topics dis- 
cussed, and the important construction and authori- 
ties that have grown up around them, are given in 
separate and distinct notes. In this way so much as 
1s attempted is done with reasonable completeness. 
This volume aims to supply the law in this manner, 
moreover, as to those portions of the real-property 
system about which the most difficult questions are 
constantly arising. Fixtures, rents, franchises, ease- 
ments and servitudes, mining rights, uses and trusts, 
estates on condition, limitation or conditional limi- 
tation; mortgages; reversions; remainders; contin- 
gent, springing and shifting uses; powers, executory 
devises and the rules against perpetuities and accu- 
mulations are very fruitful causes of perplexity for 
students and lawyers alike. It is not claimed that 
this book is all that could be desired on those so- 
called difficult topics. But no effort has been spared 
to make what it does state clear, so that he who 
reads at all carefully must understand. 

The outline of real-property law in the fourth 
chapter, and the accompanying table, give a birdseye 
view of the entire system in its symmetry within 
pages that can be mastered ina few hours. The plan 
there set forth is strictly followed throughout the 
work. Leading up to that chapter is a somewhat 
detailed discussion of what things are to be included 
within its subject-matter—real property—and a 
resulting chapter that aims to bring the law of fix- 
tures down to date. 


In “Book I”—dealing with the kinds of real 
| 


property — special attention has been given to the 
law of rent and to that of easements and servitudes. 
In addition to the general explanation of the latter, 
the special features and incidents of the most im- 
portant forms of them, such as rights of lateral and 
subjacent support, party-wall and other wall privi- 
leges, water rights, both natural and artificial, rights 
of way and rights to light, air and prospect, are 
given separate and particular attention. 

In “Book II” the feudal system is treated, not 
merely as a part of English history, but chiefily as a 
means of explaining many of the familiar principles 
that are operating in the land-law of the present 
time. Care is taken to show how the spirit of 
allodial holdings lived through the reign of tenure 
and expanded on this side of the Atlantic. 

“ Book III,” dealing with three out of the five gen- 
eral classes of estates—the three explained being 
estates qualified, equitable and future — especially in 
its latter portions, is the one which called for the 
greatest effort for perspicuity of statement and ex- 
planation. This has been sought in the reasons back 
of the results. It is thus that the student must learn 
them. It is thus that he can learn them with 


pleasure. The struggle for what men wanted, and 
the common-law courts opposed, explains the rise 
and growth of uses, trusts and the various forms of 
executory estates and interests. And, when the few 
principles around which the legal battles were 
waged are once thoroughly understood, the rest be- 
comes comparatively easy. By getting at those fun- 
damental elements and holding them in the light, the 
author has sought to make those subjects clear. 
| The same method has been followed in dealing with 
| perpetuities and accumulations. By that method 
students have been enabled to learn those things 
| easily in the class room, and there would seem to 
| be no reason why they may be able to do the same 
| from the printed page. 

| The subject of mortgages is treated quite fully, 
|and care is taken to explain and to keep distinct the 
| three leading theories by which they have been con- 
| trolled in this country. A running history of a fore- 
| closure action closes the last chapter on that subject. 


| The Life of John Marshall. By 
| the Philadelphia Bar. 
Johnson & Co., 1904. 





Henry Flanders, of 
Philadelphia: T. & J. W. 


The widespread interest in the life and services of 
the great jurist, John Marshall, an interest by no 
means confined to the bench and the bar, is quite 
sufficient reason for the issue in a single volume of 
the excellent work of Mr. Flanders. It was orig- 
inally published in the author’s “ Lives and Times of 
Chief Justices of the United States,” and is generally 
conceded to be one of the most comprehensive and 
authentic yet written. The book gives in quite suf- 
ficient detail all the salient known facts of Justice 
Marshall’s ancestry, birth and education, early life, 
study of the law, military career, practice at the bar, 
public life, service on the bench and literary labors. 

The style of writing is singularly pure and at- 
| tractive, and the book, as a whole, a model of its 
/kind. The work is embellished with a faithful re- 
| production of the justly celebrated Inman portrait, 
| painted at the request of the Law Association of 
| Philadelphia and now in its library. 


| Law in Daily Life. From the German of Rud Von 

Jhering. By Henry Goudy, D. C. L. Oxford: 

At the Clarendon Press. London, Edinburgh and 

New York: Henry Frowde. 

This little work of some 170 pages consists of a 
collection of legal questions connected with the ordi- 
nary events of everyday life. The translator is 
Henry Goudy, D. C. L., regius professor of civil 
law in the University of Oxford. The questions, 
although originally prepared for students in Ger- 
man universities, and based mainly upon Roman law, 
are capable of being answered by English, Scotch 
and American law, in accordance with the general 
principles of jurisprudence. No good reason is ap- 
parent, therefore, why the book should not prove 
useful in English-speaking countries. The ques- 
tions are eminently practical, requiring the student 
to reflect and apply accurately the knowledge he has 
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acquired. They bear especially upon the principles 
and doctrines of possession, property, contract and 
tort. The book cannot fail to prove suggestive and 
helpful to students and instructors. The translator 
has added a few questions of his own at the end of 
the several sections, which are designated by being 
placed in square brackets. They are nearly all 
questions which came under his observation while 
preparing the translation. 


Greater Russia. The Continental Empire of the 
World. By Wirt Gerrare. New York: The Mac- 
millan Company, 1904. 





The rapid development of Russia, and the fact 
that that nation is now engaged in a great war with | 
Japan, are quite sufficient reasons for the multipli- | 
cation of works on the great continental empire. | 
The Greater Russia to which Mr. Gerrare invites 
attention is thus trenchantly described by him in his | 
preface: “There has been a great awakening in 
Russia. The people, debarred generally from active 
participation in politics, have directed their energies 
towards the commercial and industrial exploitation 
of their native land. They are active, strenuous 
and persevering; they have advanced in civilization 
as well as increased their wealth and power. By ter- 
ritorial expansion Russia has taken a long stride | 
forward toward the attainment of world supremacy, 
and boasts that the step is but the beginning of her 
progress toward the realization of her manifest des- 
tiny.” Mr. Gerrare, of course, does not pretend to 
present a complete picture of such an immense con- | 
tinental empire, still less to give an exhaustive ac- | 
count of its resources or a minute explanation of the 
home and foreign policy of its government. What 
he does attempt to convey is an adequate idea of 
Russia’s advance, her industrial progress, commer- 
cial prospects, the openings presented for both capi- 
tal and labor, and the markets closed to foreign en- 
terprise. The author has not merely recorded his 
impressions of the country, gained through long 
journeying through its wilds, but has used the facts 
collected to form a basis for suggestive comment. 
He declares that east of Baikal is Russia’s greater 
and better half; it is there also that Russia is most 
jealous of foreigners. The author there discovered 
that Englishmen, however Russophile, were denied 
privileges readily granted to foreigners of any other 
nationality, and were systematically and rigorously 
excluded by Russia from Manchuria —a country to 
which she now professes to make no claim. The 
author thereupon entered it in disguise. The book 
treats, in its 336 pages, of the awakening of Russia, 
the great Siberian railway, life in town and country, 
mines and mining, railroads and rivers, trade and 
commerce, the Trans-Baikal empire, Manchuria and 
the Chinese and other equally interesting topics. 
Impressions are recorded without passion or preju- 
dice. The book is profusely illustrated from pho- 
tographs taken or secured by the author. There are 
upwards of 100 of these, together with a carefully 





‘phere and flavor. 


prepared map of the Russian railway in Eastern 
Asia. The author’s conclusions are at least inter- 
esting. Russia, he shows, has acquired an enormous 
dominion in Asia, which she is strenuously seeking 
both to extend and consolidate. These territories 
will not be opened to settlement by Europeans, but 
peopled by Russian subjects, for whom the com- 
merce and industries of these regions will also be 
reserved. The Russian railways in Eastern Asia 
are intended primarily to serve a political purpose. 
In order to prevail against her cunning plans for 
Russian rule in the Far East, Mr. Gerrare declares 
that the various industrial powers interested in the 
trade of the Chinese empire must unite and be al- 





| ways as ready as Russia is to maintain their rights 


by force of arms. 


The Rainbow Chasers. 
ton: 


By John H. Whitson. 
Little, Brown & Co., 1904. 

Mr. Whitson, whose first venture in the field of 
fiction, “ Barbara, a Woman of the West,” proved a 
literary and financial success, has now brought out 
another book, “The Rainbow Chasers.” This is a 
vivid and stirring story of the plains, with its prin- 
cipal scenes laid in western Kansas during the land 
boom of ’85. The author, who has been something 
of a rover, largely in pursuit of health, himself lived 
on the plains, having been for six or seven years 
engaged in cattle raising. Having been a partici- 
pant in stirring scenes he describes, Mr. Whitson 
is thoroughly qualified to speak at first hand. His 
work also as a newspaper correspondent has 
trained his perceptive faculties, naturally acute. 
Added to this a natural aptitude at description has 
thoroughly equipped him for the task imposed. 
“The Rainbow Chasers” is full of western atmos- 
The hero is Dick Brewster, cow- 
bow, land speculator and lover, a virile American, 
who, despite his roughness of dress and speech, is 
thoroughly lovable. The other characters in the 
story are well drawn, particularly the heroine, Elinor 
Spencer, a high-spirited western girl. The story is 
engrossing, full of incident and vivid description and 
a distinct advance upon his first book. 


Bos- 


Sir Mortimer. By Mary Johnston. New York: 
Harper & Bros., 1904. 

The author of “To Have and to Hold” and 
“Prisoners of Hope,” has given the readers of this 
class of fiction — those who are partial to blood and 
thunder —another choice morsel. The period is 
about 1580, and the novel is the supposititious record 
of two voyages from England to Santo Domingo, 
Cartagena and Panama. “Sir Mortimer” Ferne 
lacked only the gold and fame that an expedition 
against the Spaniards was sure to give him to claim 
the hand of a beautiful maid of honor at Queen 
Elizabeth’s court. Before the first expedition re- 


turned, however, the hero fell into deep disgrace 
because he was supposed to have caused the loss of 
all the captured treasure and two of the four Eng- 
lish ships, besides betraying, under torture, his com- 
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rades to the governor at Cartagena. A second voy- 
age to the same place, following the casting away of 
Sir Mortimer Ferne, was necessary to recover the 
treasure and clear the hero’s name of the taint. 
Meanwhile fair Damaris Sedley deserted the court. 
But, of course, Sir Mortimer came back to claim 
the lady and all ends happily. For lovers of this 
class of fiction “Sir Mortimer” can be unreservedly 
commended. It is crowded with stirring incidents, 
and the story is told in the author’s best manner. 


The Yeoman. By Charles Kennett Burrow. 
York: John Lane, 1904. 


The talented author of “ Patricia of the Hills” has 


New 


here given us a powerful character study, that of a'| 


hot-tempered, morose, vindictive English farmer, 
who is insanely jealous and suspicious of his nearby 
farmer relatives. The loves of the young people 
who figure in the lighter parts of the simple story 
are told in sweetly idyllic style. Dorcas, the yeo- 
man’s orphaned daughter, is a delightful creature, 
whose sad lot as housekeeper for her irascible father 
cannot fail to evoke the sympathetic pity of the 
reader. It is saying much, but we think not too 
much, to aver that in the yeoman Mr. Burrow has 
done his strongest, maturest work. For pureness and 
distinction of style it would not be easy to match. 
It stamps the author more than ever as a scholar, 
a master of style, an artist to his finger tips, and 
cannot fail to add many to an already large list 
of admirers. 


The Price of Youth. By Margery Williams. 
York: The Macmillan Company, 1904. 

“The Price of Youth” is a distinct advance over 
Miss Williams’ first novel, “A Late Returning.” It 
shows a more mature thought and a ripening power, 
albeit the author, a young English girl, is still but 
twenty-two. Her latest work is remarkable in more 
than one particular. 
heroine — Fan 


New 


The study it presents of the 
Tasker —a neglected, impulsive, but 
right-hearted country girl, loved by a city youth who 
is compelled by ill-health to spend some weeks in the 
New Jersey village where Fan lives, is so powerfully 
and deftly done as to suggest a parallel in real life. 
It is a singularly clever piece of work, filled with 
shrewd character study and sparkling dialogue, and 
for a writer of Miss Williams’ age really remark- 
able. Judging from those two books, the author is 
destined to make her mark in the field for which she 
shows such special aptitude and remarkable talents. 
“The Price of Youth” can be recommended unre- 
servedly as a novel to be read and remembered. 


How Tyson Came Home. By William H. Rideing. 
New York: John Lane, 1904. 

Mr. Rideing is well known on both sides of the 
Atlantic, and the subject of his latest work is re- 
ciprocal interest to both nationalities. The hero 
is Jim Tyson, English-born, but American-bred, with 
whom the reader can hardly fail to be thoroughly 
well satisfied. He has made a fortune by a lucky 


strike “out west,” and goes to England for the 
double purpose of renewing the scenes of his early 
youth and finding a long-lost sister. Under what 
tragically pathetic circumstances he does at last dis- 
cover her—the victim of a lecherous young Eng- 
lish degenerate whom Tyson had befriended in the 
States —is told with rare skill and charm. The two 
heroines — Nona from Arizona, and Mary from the 
Isle of Wight — serve to add interest to the plot and 
piquancy to the story. Which one Tyson finally 
marries must be left for the reader to discover. 
Many of the scenes are in a country house in the 
Isle of Wight, and the characters include a United 
States senator, an English bishop and a modern 
financier. The book is written in fascinating style, 
is full of strong character drawing and vivid de- 
scription, and has a clever plot. That it will be most 
thoroughly enjoyed by Mr. Rideing’s many ad- 
mirers on both continents is certain. We shall be 
disappointed if it does not make a distinct hit. 


A Broken Rosary. By Edward Peple. New York: 


John Lane, 1904. 


This powerfully dramatic novel deals principally 
with a young priest who has broken his vows, and 
is trying to expiate his offense by extra penance and 
special works of charity. One day his brave defense 
of a cripple from the anger of a dissolute nobleman 
is overseen from her window by one of the most 
beautiful and notorious women of Paris, one who is 
known among her intimates as “ Le Corbeau.” There 
is something about this young priest so different 
from the men she has known that she cannot forget 
him. She tells the story of his bravery to the 
riotous crew who gather in her rooms that night for 
their customary orgy. His name is bandied about, 
half in jest, half in anger, until one of her lovers 
taunts her with having at last found a man whom her 
powers of fascination could not touch. In sheer 
bravado, she makes a wager that she will win this 
priest, lure him from his allegiance to the church, in 
short, ruin him for this world and the next. To win 
this wager “Le Corbeau” assumes the role of an 
innocent young girl, works her way into the home 
circle of the priest’s sister, and, for the first time in 
years, breathes an atmosphere of refinement and 
honor. She sees the priest daily, she appeals to his 
sympathy, she finally wins him, as she swore she 
would. But she has lost more than she gains, be- 
the of her new life has thrown its 
charm over her, the dignity and beauty of the priest’s 
character has won her own heart, and she knows 
that this life and this love cannot be hers. 


cause peace 


If. you want a delightful Wedding Trip take one of 
the new D. & B. steamers to Detroit, thence D. & C. 


coast line steamers to Mackinac Island. Staterooms 
and Parlors reserved in advance. Send 2c. for 
pamphlet. 

Address, A. A. SCHANTZ, 


G. P. T. Mgr., Detroit, Mich. 
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Literary Rotes. 
ania | 
Mr. Jack London’s “The People of the Abyss” 
has been added to the list of books for issue to| 
ships’ libraries in the United States navy. 


Henry Harland has gone to England to write his | 
next novel. He declares that he cannot work to} 
advantage in the atmosphere of this country. 


“The Fugitive,” though only published in Febru- | 
ary, already promises to be one of the very successful 
books on Doubleday, Page & Co.’s list this spring. 


Dodd, Mead & Company are hurrying along a 
Japanese novel by Mrs. Hugh Fraser, sister of 
F. Marion Crawford, and author of several books 
of travel and novels as well. 


Palgrave’s famous “Golden Treasury of Songs 
and Lyrics” is to be issued almost at once in the | 
Macmillan series of Pocket American and English | 
Classics, at twenty-five cents. 


Basil King, author of “In the Garden of Charity,” 
has a new novel in the press of Harper and Brothers, 
and another story of his, 
Rouzet,” 


“The Romance of Citizen 
will be found in the April Harper’s. 


Poultney Bigelow is hard at work on Vol. IV of 
his “ History of the German Struggle for Liberty,” 
which will bring the narrative down to 1900. It will 
be issued some time this year by the Messrs. Harper. 


The autobiography of the late Henry Villard, sev- 
eral interesting chapters of which have been given 
to readers of the Atlantic Monthly, will be issued 
at once in volumes by Houghton, Mifflin & Company. 


In the three months that Mark Twain has been 
in Florence he has shipped twice as many short 
stories to Franklin Square. He sends word that he 
finds time to write in the spare moments when he is 
not looking for a new villa. 


The Macmillan Company have planned to issue a 
series of popular novels in paper covers at twenty- 
five cents each. They begin with two that are super- 
latively popular, “ Richard Carvel” and “The Vir- 
ginian.” A “stage” edition of the latter is also 
appearing. 


“ 


John Lane is introducing a new writer, Edward 
Peple, whose work he considers unusually prom- 
ising. Mr. Peple’s first novel is “A Broken Rosary,” 
a story full of strong dramatic situations. In fact, 
it has already been accepted by a dramatic manager 
for the stage. 


Prof. Henry Bradley’s little book on “The 
Making of English,” which the Macmillan Company 
have just brought out, undertakes “to give some 
idea of the causes by which the more remarkable 
changes in the language were brought about and to 
estimate the effect which these changes have had 
on its fitness as an instrument for the expression of 
thought.” 


| United States,” 


“‘aney W. Elson’s “ qumalia "© Blistory of the 
which the Macmillan Company are 
issuing, is in one volume —‘ compendious, handy, 
|popular.” In preparing his book Mr. Elson had in 
mind John Richard Green’s “Short History” as a 
splendid example to follow. 


The Broadway Publishing Company promises a 
novel about divorce called “The Passing of the Old 
| Adam and Eve,” by Mary Ives Todd, and “ Shakes- 
peare: Personal Recollections,” by Col. John A. 
Joyce, illustrated with the Chandos portrait and the 
latest photograph of Col. Joyce. 


People who feel an inclination, as most people 
do, to “read up” on Japan, Korea and Russia, and 
their relations and entanglements, will find in The 
Living Age for March fifth, a very serviceable classi- 
fied list, several pages long, of the freshest and most 
accessible books on these countries. 


Mr. Melvil Dewey, of the New York State Library, 
has compiled a list of the leading books published 
last year, for submission to librarians for a choice 
of the fifty best books for a village library. Out of 
784 books on Mr. Dewey’s list, 107 are published by 
one firm —the Macmillan Company. 


The Living Age for February twenty-seventh pub- 
lishes a second article by D. S. Cairns on “ Chris- 
tianity in the Modern World.” These articles, 
which are reprinted from The Contemporary Re- 
view, have attracted wide attention by their breadth 
of view, fine discrimination and devout and scholarly 
spirit. 


Three new novels are forthcoming from Little, 
Brown & Company — “By the Good Sainte Anne,” a 
Quebec story, by Anna Chapin Ray; “The North 
Star,” a tale of Norway in the tenth century, by 
M. E. Henry-Ruffin, and “ The Effendi,” a romance 
of the Soudan, by Florence Brooks Whitehouse, 
author of “ The God of Things.” 


Miss Mary Johnston’s health, readers will regret 
to hear, is still delicate. She has sailed for Sicily to 
remain indefinitely, hoping that a warmer climate 
will benefit her. Her novel, “Sir Mortimer,” will 
be published immediately by Harper & Brothers, who 
state that Miss Johnston does not expect to under- 
take another story for a long time. 


George Madden Martin, the author of “Emmy 

u” (McClure-Phillips), was thought at first, be- 
cause of her masculine sounding name, to be a man. 
George Madden Martin is her own name and she 
does not like to have it mistaken for her husband’s 
name or for a pseudonym. The American public 
now understand this, but the English public, which 
has been recently introduced to “Emmy Lou,” does 
not. The Pall Mall Gazette, in a recent review of 
“Emmy Lou,” says ingeniously “George Madden 


Martin indeed knows so much about little girls that 
we cannot help suspecting that femininity is con- 
cealed behind the masculine nom de guerre.” 
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Gen. Charles King’s new novel, to come at once 
from the Hobart Company, is called “A Knight of 
Columbia.” The hero is a Columbia College ’61 man, 
who makes a great speech on commencement day 
about “A Menace to the Flag.” Then he enlists and 
the reader is allowed to follow his fortunes. There 
are “two fervent love stories running through the 
entire book.” 


Robert Shackleton’s new novel, “ The Great Ad- 
venturer,” announced for publication this month, is 
said to be a remarkable and daringly conceived 
novel. Newbury Linn, the “great adventurer,” car- 
ries the idea of combination to its logical conclusion 
and forms the colossal trust of trusts — beside 
which the Standard Oil or Steel combinations are 
merely beginnings. 


ft will be pleasant news to the admirers of Marie 
Corelli’s earlier novels to know that she has com- 
pleted a manuscript of a new novel much in the 
manner of “ Thelma,” deserting for awhile the prob- 
lem novel, such as her recent books have been (for 
example, “ The Master Christian” and “ Temporal 
Power”). Dodd, Mead & Company will publish the 


book in this country. 


Doubleday, Page & Co. publish “ The Little Na- 


ture Library,” supplementing their larger and very | 


successful “Nature Library” with colored plates. 
The new library is comprised of volumes dealing in 


a particular way with such subjects as “ How to At- 


tract the Birds,” “ Nature and the Camera,” “Among | 


the Water Fowl,” “Nature’s Biographies,” “ The 
Nature Study Idea,” and so on. 


Miss Mary Cholmondeley is just completing her 
first novel since “ Red Pottage.” She has given no 
hint as yet, however, of the plot. Dodd, Mead & 
Company will be the publishers. The same house 
has news that Marie Corelli has finished her new 


story and that it is not a “problem” novel like | 


“The Master Christian” and “Temporal Power,” 
but more in the manner of “ Thelma.” 


, 


“Highways and Byways in Sussex’ 
addition to the famous Highways and Byways series 


published by the Macmillan Company. Mr. E. V.| 
Lucas, a man of letters well known and highly re- 


garded in England, the author and editor of many 
attractive though of no great books, has written this 
volume, which is fully and richly illustrated with 
pen drawings by Mr. Frederick L. Griggs. 


The Scribners announce several new titles in the 


Caxton and the Mermaid (both thin paper) series; 
in the one Hawthorne’s “ New England Romances,” 
containing “The Scarlet Letter,” “The House of 
Seven Gables,” and “The Blitherdale Romance,” 
and William Godwin’s “Adventures of Caleb Wil- 
liams;” in the other Dryden’s best plays in two vol- 
umes, with introduction by Prof. Saintsbury, and 
the best plays of Thomas Middleton, edited by the 
poet Swinburne. 


is the latest | 





| Dolf Wyllarde will be recalled as the author a 
year or two ago of “The Story of Eden,” one of 
those “daring but delightful,” “strong, if daring,” 
“frank, bold and outspoken” novels that make “no 
small sensation.” She is about to publish another, 
“The Rat Trap,” through John Lane. There are 
three main characters in the story —a weak man, a 
strong man, and a woman, whom the former loses 
to the latter. 


Since the publication of that remarkable story, 
“The Red Pottage,” Mary Cholmondeley has not 
had a novel to her credit. Nothing, in short, but her 
miscellaneous collection of stories, entitled “ Moth 
and Rust.” She is now completing the manuscript 
of a long novel, which she considers in many ways 
her most important book, although she has not given 
a hint of its plot. It will appear next year with the 
imprint of Dodd. Mead & Company. 


The Arena, one of the best-known monthly maga- 
zines, has passed into the hands of Albert Brandt, 
Trenton, N. J. It will be edited by B. O. Flower, 
who was its founder, in 1889. The new management 
intends to strengthen the magazine in many direc- 
tions. Besides the usual consideration of ethical, 
economic, political and educational problems, special 
attention will be given to matters of literature, art, 
music and the drama. There will be offices at both 
Trenton and Boston. 


A new book by the late Henry Seton Merriman, 
“Tomaso’s Fortune and Other Stories,” will be 
brought out at once by the Scribners. Mr. Merriman 
is said to be quite at his best in these dozen or so 
tales, with as many different geographical settings. 
| Several of them are described as sea stories of an 
|original character. The Scribner imprint will ap- 
|pear also on Mr. Merriman’s novel, “The Last 
| Hope,” which will be ready next fall. It will have 
| no serial publication. 
| 
| 





No one would imagine that Henry Harland, au- 
thor of “ My Friend Prospero” (McClure-Phillips), 
| whose literary style is so bright, rippling and spon- 
taneous, would consider Henry James’ work the 
most admirable kind. The fact is, however, that 
Mr. Harland worships at James’ shrine and thinks 
that everything that comes from the James pen is 
|perfect. His admiration for James the man is 
quite as strong as his admiration for James the 
| author, and when Harland is in England the two are 
| the greatest cronies. 


Miss Elizabeth Miller, who published “The 
Yoke” last week through the Bobbs-Merrill Com- 
pany, is an Indianan. To be more specific, she was 
born, so an Indianapolis paper tells us, “ in the little 
|town of New Rose, this State, eleven miles from 
| Crawfordsville, the home of the author of ‘ Ben- 
|Hur.’” She went to school in Indianapolis and took 
la degree from Butler College. Then she traveled a 
| great deal over the United States and Canada. The 
linspiration for her novel came from an old-fashioned 
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picture representing the Exodus that hangs on the 
wall of an old mansion in an old village in Maine. 
The plot of the story is the invention of Miss Mil- 
ler’s brother, to whom she makes acknowledgment in 
the dedication. 


Auguste Sabatier, whose book, “Religions of 
Authority” (McClure-Phillips), promises to revo- 
lutionize religious thought because of the way in 
which it combats the infallibility of our accepted 
creeds and dogmas, was often accused of trying to | 
shake the faith of the world. He strongly denied | 
this and used often to say, “ No, my whole purpose 
is to save the faith.” This he hoped to do through 
“Religions of Authority” by establishing religion 
on a firm historical basis and making it conform to 
the scientific spirit of the age. 


There is an acknowledged attraction about the 
unknown. Hence the title of the complete novel in 
the April number, “Incognito,” is happily chosen. 
The author, Helen Sherman Griffith, a niece of the 
distinguished General Sherman, shows decided tal- 
ent and originality. “Incognito” deals with the 
social experiences both at New York and Newport 
of his majesty, the king of Ehrlund, who visits the 
United States incog. in order to escape the storm of 
indignation which is sure to follow his rash procla- 
mation relating to royal marriages: He has declared 
that a king may marry whom he pleases. His ad- 
ventures and the happiness which overtakes him be- 
fore he is discovered are told with so much grace by 


Mrs. Griffith that it would seem like not “ playing 
| fair” to spoil the readers’ pleasure by so much as 
|a hint. 


The late Henry Seton Merriman scored his great- | 
est literary success at the end of his carrer, and in} 
that differed from the majority of writers. His last 
published book, “ Barlasch of the Guard,” was his 
most notable achievement; his greatest success artis- 
tically and financially. It is the leading novel of 
the day in England. Its American publishers, 
McClure-Phillips, state that up to date it has sold 
more than any other book of Merriman’s published 
in the United States, and is selling to-day, although | 
it was published last season, quite as well as most of 
this season’s books. 


In his book, “Greater Russia,” of which the Mac- | 
millan Company are issuing a new edition, Mr. Wirt 
Gerrare tells about a secret railroad owned and man- | 
aged by the Russians, which runs through Man- 
churia to Pekin. Foreigners are not allowed to ride 
on it; Mr. Gerrare had to disguise himself as a Rus- 
sian, cross the border in another way, and then con- 
trive to get on the train when no one was watching. | 
No other foreigner has been on this road, and its | 
existence came to be known through Mr. Gerrare’s | 
book. Just what bearing this branch of the Siberian 
railroad will have on the present war will probably 
transpire when the Japanese land forces encounter 
the Russians. 


ithe Standard Oil Company.” 


Funk & Wagnalls Company announce the publi- | 
cation of two additions to their Hour-Glass series 
of dainty booklets. The first is “ Parsifal,” an inti- | 
mate and appreciative description and consideration | 
of Wagner’s great opera, by H. R. Haweis, the mu- 
sical critic. It is illustrated with a portrait of the 
composer and with scenes from the opera. 
second book is “The Trouble Woman,” by Clara 
Morris, a story which, when published in a popular 
magazine, elicited from readers who had been com- 


forted by it so many requests for its publication in| 


a handier and more permanent form that the author 
consented, and chose the Hour-Glass series as the 
medium of its reappearance. The little story, which 
is drawn from Miss Morris’ own experience, is an 
“o’er tragic” tale, yet it carries the most cheering 
of messages. 





| case as regards the occupation of Manchuria. 
\is also an interesting digest of Russian opinion on 


The | 


The Review of Reviews for April has several im- 
portant articles bearing on the war in the Far East. 


| Dr. E. J. Dillon, the English correspondent, epito- 


mizes the situation at St. Petersburg in a charac- 
terization of the men now at the fore in the czar’s 


| councils — notably Admiral Alexieff. Dr. G. Fred- 


erick Wright, author of “Russia in Asia,” sum- 
marizes the Russian contributions to Asiatic civiliza- 


|tion, and states with clearness and force the Russian 


There 


‘ ’ 


American “ meddling” in the Far East, as voiced in 
the most influential Russian journals. This is fol- 
lowed by a discriminating article on “ What the 
People Read in Russia.” In the department of 


| Leading Articles of the Month,” both sides of the 


present controversy are presented in the form of 


| reviews and abridgments of articles appearing in the 
| leading English and continental periodicals. 


In McClure’s for April the first of a series of arti- 
cles on “ The Enemies of the Republic,” by Lincoln 
Steffens, is given. This takes up Missouri, and gives 
the reader a shock he will not soon forget. Ida M. 
Tarbell follows close with an account of the alleged 
“Breaking Up of the Trust” in her “History of 
Thomas Nelson Page 
goes right to the heart of the negro problem and 
uncovers some of its “ Difficulties and Fallacies” in 
his second paper on that subject. “ Dreams of Hap- 
piness” are presented and interpreted by John La 
Farge in the third paper of his series on “ One Hun- 
dred Masterpieces of Painting.” Four beautiful and 
alluring selections from Giorgione, Rubens, Watteau 
and Puvis de Chavannes are considered and attract- 
ively reproduced. Seven live short stories make up 
the fiction of the number. O. Henry interviews a 
train robber and gives a humorous recountal of the 
trials and joys of that profession in “ Holding up a 
Train.” Samuel Hopkins Adams accomplishes that 


difficult feat of building a successful story on a cur- 
| rent event in taking the plot of the “Little Fat Fid- 
dler" from incidents of the Iroquois Theatre fire. 
| Popular interest in stories of children will find satis- 
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faction in “ Miss Milly’s Créche,” by Ellis Parker | the Newburgh man wondered what sort of literature 


Butler, with attractive illustrations in color by Alice 
Barber Stephens. The possibilities of the American 
prize-fight as a vehicle for fiction are shown by 
Harold R. Durant in “The Unknown,” which in- 
cludes a vivid description of a ring battle. Justus 
Miles Forman unmasks the soul of a man who will 
not allow wealth or society or family to turn him 
aside from his pursuit of art for art’s sake in “An- 
drea del Sarto.” 


Little, Brown & Co.’s spring announcements are 
as follows: “ The Viking’s Skull,” a romance of love 
and adventure, by John R. Carling, author of “ The 
Shadow of the Czar;” “The Rainbow Chasers,” a 
story of the plains, by John H. Whitson, author of 
“Barbara, a Woman of the West;” “Anna, the Ad- 
venturess,” a story of London life and character, by 
E. Phillips Oppenheim, author of “A Prince of Sin- 
ners,” etc.; “The Wood Carver of ’Lympus,” the 
story of a man’s triumph over the flesh, by Mary E. 
Waller, author of “A Daughter of the Rich,” etc.; 
“Where the Tide Comes In,” a romance of present- 
day Virginia life, by Lucy Meacham Thurston, au- 
thor of “A Girl of Virginia,” etc.; “A Woman's 
Will,” the story of an American woman’s summer 
abroad, by Anne Warner; “By the Good Sainte 
Anne,” a love story with a modern Quebec setting, 
by Anna Chapin Ray, author of “The Dominant 
Strain,” etc.; “The Effendi,” a romance of the Sou- 
dan, by Florence Brooks Whitehouse, author of 
“The God of Things;” “The North Star,” a tale 
of Norway in the tenth century, by M. E. Henry- 
Ruffin; “Life and Death, and Other Legends and 
Stories,” by Henryck Sienkiewicz, translated from 
the Polish by Jeremiah Curtin, and a new edition of 


the chief judge of the Court of Appeals and a pos- 
sible presidential candidate was reading. His curi- 
osity was finally gratified, for the judge laid the 
book down so that the imprint on the back was 
visible. The title was: “ Life of Thomas Jefferson.” 


Judge Holt, in the United States District Court, 
recently appointed the first woman receiver in the 
history of the bankruptcy courts of New York, N. Y. 
Miss Anna Flynn, a young woman lawyer, with 
offices at 99 Nassau street, New York, was ap- 
pointed receiver of the business of Marie Barton, 
a dressmaker, against whom an involuntary petition 
in bankruptcy was filed. Miss Barton’s place of 
business was at 26 West Thirty-fifth street, and her 
assets are estimated at about $1,500. The receiver’s 
bond was fixed at $500. 


Edward M. Shepard leaves a place with the 
Rapid Transit Commission, paying $10,000 a year, 
to become one of the Pennsylvania railroad’s coun- 
sel at a salary reputed to be five times that amount, 
or equal to that of the president of the United 
States. What was formerly a minor branch of the 


| profession, that of commercial law, by its develop- 


ment into corporation practice has become the 


most profitable line of legal pursuit, if not the one 


| most conducing to national fame. 


“The Queen of Quelparte,” a story of Russian in- | 


trigue in the Far East, by Archer Butler Hulbert. 





Legal Hotes. 

After a continuous service of thirty-five years 
and a reappointment on February fifteenth last for 
another term of seven years, Justice Bennett Van 
Syckel of Trenton, N. J., the oldest member of the 
Supreme Court bench, has tendered his resignation 
to Governor Murphy. Justice Van Syckel was first 
appointed to the bench in 1869, and has since been 
reappointed each seven years. Justice Van Syckel 
was born at Bethlehem, Hunterdon county, on 
April 17, 1830. He was graduated at Princeton in 
1846, and was admitted to the bar in 1851. The 
salary of a Supreme Court justice is $9,000 a year. 


A story is being told of a Newburgh Democrat 


a West Shore train bound for Albany. The New- 
burgh man had known the judge for many years, 
and the two chatted pleasantly as they journeyed 
along. Judge Parker had a book under his arm 
and the Newburgh man was curious to know the 
title of the volume. It was not a law book, and 





With this evolution has come a change of man- 
ner and method in the lawyer no less marked. 
Rhetoric and oratorical accomplishments are sub- 
ordinated to a dispassionate statement of the law 
in the case and a skilful citation of precedent. All 
warmth is left for the criminal lawyer, pathos is 
relegated to country court rooms and wit is re- 


tained merely for its saving grace. A plea is care- 


| fully shorn of its “ phrases,” and the arts on which 


a Webster or a Rufus Choate relied are disused 
as likely to prejudice rather than convince. 

None of this corporation pleading gets into the 
schoolbooks for recital by the budding orator. As 
literary composition it has features of the common- 
place. But that it is financially remunerative be- 
yond all other forms of practice admits of no doubt. 
And from the corporation point of view, the large 
fees are regarded as not excessive for safeguarding 


of business interests literally colossal—New York 
World. 


The tenth annual convention of the Commercial 
Law League of America will be held at West Baden, 
Ind., July 25-29, 1904. West Baden was selected 
largely because of its proximity to St. Louis, thereby 
enabling the members to attend the convention and 


| the exposition on the same trip. The program has 
who met Judge Alton B. Parker the other day on| 


not yet been completed, but as far as arranged is as 
follows: Tuesday, July twenty-sixth, will be devoted 
to the address of welcome and response, annual 
address of the president, reports of treasurer, secre- 
tary, executive committee and standing committees, 
followed by miscellaneous business. Wednesday 
morning will be devoted to an address yet to be 
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selected. A paper on bankruptcy law will be pre-| property within its limits. An extensive note to this 
sented on Wednesday afternoon, followed by gen-| case collates all the other authorities on duty and 
eral discussion. Thursday morning will be taken up| liability of municipalty with respect to drainage. 
with various papers and discussions on practical| An ordinance providing for the punishment of per- 
office methods. Election of officers will take place | sons loitering about the streets and barrooms in 
Thursday afternoon, and in the evening a banquet | idleness, without habitation or visible means of sup- 
will be held. The executive committee will hold| port, is held, Jn re Stegenga ([Mich.], 61 L. R. A, 
sessions on Monday afternoon and Friday morning | 763), to be within the power of a municipal corpora- 
of convention week. Numerous papers will be read | tion. 

not referred to above, but which will be published | eae detalii 


in the Bulletin from month to month. | Humorous Side of the Law. 
James M. Fitzsimmons, a justice of the City Court | — 
of the city of New York, died recently from pneu-| A half-witted fellow was arrested on the charge 
monia, after a brief illness, at his home, 12 West | of stealing a hog, and a young attorney was ap- 
One Hundred and Twenty-first street. He was born| pointed by the court to defend him. His defense 
in New York city in 1858, was educated in the public | was that his client was an idiot and unable to dis- 
schools and at Columbia College Law School, was/|tinguish between right and wrong. He closed a 
vice-president of the board of aldermen in 1889, and | flowing speech with a peroration like this: “Gen- 
became judge of the City Court in 1890. His term/|tiemen of the jury, look at my client. That low, 
would have expired December 31, 1905. He was a| receding forehead, those lusterless eyes, portend that 
prominent member of the Catholic club. | he was deprived by nature of the power to distin- 
Miss Rena Nelson, Pierre, South Dakota, last |guish between right and wrong, ignorant of the dis- 
week received through the mail a package of poi- tinction which exists between his own property and 
soned candy, and died after eating a portion thereof. that of others. To him, as to the two-year-old child, 
The package was postmarked at Boone, Iowa. A whatever he wants and can reach belongs to him. 
formal charge was lodged with a South Dakota jus- He knows neither why it does nor why it does not. 
tice against a Boone woman, whose writing, it was But, gentlemen of the jury, such are the institutions 
- said, was on the package, and who was known to be °f this, our free and glorious country, that my 
jealous of the victim. An application for the sur- Client, idiot though he is, stands for a trial to-day by 
render of the accused woman was duly made by |? jury of his peers.” The culprit got the full limit 
Governor Herreid, of South Dakota, on Governor | °f the law. 
Cummins, of Iowa. Governor Cummins has denied 
the application, and, explaining his refusal, again 
calls attention to the same grave defect in the fed- 
eral statute concerning extradition which was re- 


A dead body was lately found floating in a river 
|down south. There was found on the body a pistol 
jand fifteen dollars. A negro justice of the peace 
cently emphasized at Albany. This statute, as con- | beld an inquest, and, after much study, fined the 


a 11 f i 
strued by the Supreme Court, provides only that sur- | body fifteen dollars for carrying concealed weapons, 


render of an accused shall be made when a crime "8 appropriated the cash and the pistol. 


shall have been committed in one State and the! [py a case heard in a Scottish court some time 

committer thereof shall have fled to another. It is | since a rural witness, after relating how McL., the 

material that the person named ol the extradition | defendant, came to him and struck him, proceeded: 

application shall be an actual fugitive. It was not| « So, yer honor, I juist up and gied him one, too. 

claimed the Iowa woman had been in South Da- Just then his dog cam’ alang an’ I hit him again.” 

kota; hence she would not be a fugitive. Governor)” « p73 the dog?” 

Cummins, announcing his ruling, said it exhibited| « No, yer honor, hit McL. And then I oops wi’ 8 
th, since defect in the law, and added: I regret stane an’ thrawed at him and it rolled him ower an’ 

this conclusion, because, if Mrs. Dye is guilty of one.” 

murder, she must be tried for that offense in South| «pew a stone at McL.?” 

Dakota or not at all, unless the statute be changed.” “At the dog, yer honor. An’ he got oop an’ hit 
There is revealed an anomalous condition. A way me again.” 

is pointed out for those who would commit pre-| «Tp. dog?” 

meditated murder to secure complete immunity.| « No. Mel. An’ wi’ that he stuck his tail atweil 

All that is necessary is for them to use such means | his Jegs an’ wen’ aff.” 

for accomplishing the death of their victims as can| « McL.?” 


be projected from one State into another. “No, the dog. An’ when he cam’ back at me he 


‘A municipal corporation is held, in Georgetown v.| pounded me, yer honor.” 
Com. ({Ky.] 61 L. R. A. 673), not to be subject to} “The dog came back at you?” 
indictment for failure to compel the abatement of a| “No, McL., yer honor. An’ he isna hairt a bit.” 
nuisance to which it has not contributed, consisting| ‘“ Who isn’t hurt?” 
of the emptying of filth into an open drain on private| “The dog, yer honor.”— London Tit-Bits. 




















